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HAVE YOU EVER WONDERED
WHAT WOULD HAPPEN IF....? 

This quarter marks the 23rd anniversary of
the Employer’s Advisory.   And during all those
years, one constant is that the Employer’s Advisory
has a Q & A section on the last page.  That caused
us to wonder, “What would happen if we did an
entire newsletter of Q & As?”  That’s right –
nothing but Q & As.  Well, wonder no more.  

Q. We operate a restaurant that pays
all servers more than minimum wage.  We also
require that servers turn in all the tips they receive
to the company.  Is it okay for us to keep the tips
instead of letting the servers keep them?  

A. As you know, employers are required
to pay nonexempt employees at least the current
minimum wage, which is $9.30 per hour in
Colorado.  But both federal and state wage-and-hour
laws permit companies to pay a reduced hourly
wage to “tipped employees” (i.e., those employees
that receive at least $30 per month in tips and have
direct customer interaction) so long as the
employee-in-question receives sufficient tips to
raise his/her earnings to the hourly minimum. 

Federal regulations enacted by the
Department of Labor provide that the “tips”
received by the employee, or by the employer on
behalf of the employee, are the property of the
employee, not the employer.   In essence, the
regulation provides that employers cannot keep, or
redistribute to nontipped employees, any of those
tips received from customers.  Recently, though,
the 10th Circuit Court of Appeals, which covers
Colorado, struck down that regulation.  In the
decision, the Court determined that in
implementing that regulation, the DOL had
exceeded its authority.  So, by striking down that
regulation, this Court determined that employers
are permitted to keep all, or any part of, tips the
employee receives, so long as the employer pays
the employee at least the minimum wage.  

Frankly, this decision is likely headed to the
U.S. Supreme Court because it is contrary to a
decision from the 9th Circuit Court of Appeals.  But
in the interim, the 10th Circuit provides that
employers can retain (and, presumably, redistribute
as the employer sees fit, even to nontipped
employees) tips given to the employee(s).  

Colorado employers wishing to enact a
policy that permits the organization to keep tips,
though, must be cognizant of a Colorado law.  That
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is, C.R.S. § 8-4-103(6) states that it shall be
unlawful for an employer to deny presents, tips, or
gratuities intended for employees unless the
employer posts in their place of business “in a
conspicuous place a printed card, at least twelve
inches by fifteen inches in size, containing a notice
to the general public in letters at least one-half inch
high that all presents, tips, or gratuities given by any
patron to an employee thereof are not the property
of said employee, but belong to the employer.”  So,
before an employer decides to require employees to
turn over their tips, make sure this notice is posted. 
And, of course, such an employer should ensure that
the employees are receiving at least the minimum
wage. 

Q. I heard that a recent case in another
state now makes it unlawful for employers to drug
test employees for marijuana and that employers
also have to reasonably accommodate an
employee’s use of marijuana.  Does this mean I
need to stop drug testing?  Total bummer, dude.  

A. The case you are referring to is
Barbuto v. Advantage Sales and Marketing, which
is a case from Massachusetts.  In that case, a
Massachusetts Court ruled that medical marijuana
users could assert a claim for disability
discrimination under a Massachusetts law if the
employer did not reasonably accommodate an
employee’s use of marijuana, if the employee was
using marijuana because of a disability.  Fortunately
for Colorado employers, that case concerned a
Massachusetts law, not a Colorado law.  As you
recall, two years ago, the Colorado Supreme Court
ruled that Colorado employers could test employees
for marijuana.  

But unfortunately for Colorado employers, 
the Massachusetts Court held that medical
marijuana users may assert state law handicap or
disability discrimination claims—regardless of

whether the state’s medical marijuana statute
provides similar employment protections.  Of
course, Massachusetts does not have the authority
to overrule Colorado courts regarding Colorado’s
own law.  But that said, this case from
Massachusetts may provide employees, and their
counsel, another avenue to claim that marijuana
users cannot be terminated for using marijuana. 
Stay tuned for future developments.  

Q. Recently, we hired an employee no
one likes working with.  He’s often late, his TPS
reports are always full of mistakes, and, frankly,
he’s kind of jerk.  So, we decided to fire him. 
During the termination meeting, he asked why we
were firing him.  We responded that “Colorado is
a ‘right-to-work state’, so that means we don’t
have to tell you.”  How’d we do? 

A. Well, you certainly did the right
thing deciding to terminate this individual from
your organization.  After all, those are all lawful
reasons for an adverse action.  But the rest of it
could have been a little better.  

First, Colorado is not a right-to-work state. 
A right-to-work state is one where employees in
unionized workplaces may not be compelled to join
a union, nor compelled to pay for any part of the
cost of union representation, while generally
receiving the same benefits as union members who
do contribute.  Last year, as it frequently does, the
Colorado legislature tried to pass right-to-work
legislation.  But it failed.   

Second, what we think you meant to say
was that your organization is an “at-will
employer.”  Colorado is an at-will employment
state.  This gives Colorado employers the right to
terminate employees without notice or cause.  But
that being said, the Employer’s Advisory
recommends that employers not rely too heavily on
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that right.  After all, terminating an employee “at-
will” could mean that you had no reason for
terminating the employee.  And, when you think
about it, when was the last time you can recall doing
something for no reason?  We pretty much have a
reason for everything we do.  So, it’s better to be up
front with that reason and provide it to the
employee.  Further, employers that don’t provide an
employee a reason for the termination decision are
unlikely to prevail in an unemployment claim, even
if you have a really good reason for the termination,
which you do in this situation.  Another reason to
provide terminated employees the reason for the
decision is that it reduces the opportunity for an
employee to speculate that there was an unlawful
reason for the decision.  

So, in the end, we recommend that
employers identify the reason(s) for termination and
not rely too heavily on their at-will employment
rights when terminating an employee. 

Q. We’ve been approached by a
number of individuals who want to become interns
at our organization. In short, they are looking to
gain some experience and they told us they are
okay with not getting paid for that experience. 
They are not doing this through their school or
educational institution.  It seems like a win-win for
everyone, right?  

A. Well, everyone wins except the
revenue departments of our federal and state
governments.  That is, by not paying the “interns,”
neither the organization or the interns will be paying
social security, medicare, unemployment insurance,
or income tax, which will reduce revenue received
by the federal and state governments.  So, to reduce
that potential loophole, federal and state agencies
enacted requirements that must be met by for-profit
employers before treating an individual as an intern;
nonprofit companies are treated differently.  

For example, the FLSA defines the term
“employ” very broadly to include to “suffer or
permit to work.”  Covered, nonexempt individuals
who have “suffered or been permitted” to work
must be compensated under federal and/or state
law for the services they perform for an employer. 
Additionally, internships in the for-profit private
sector will most often be viewed as employment,
unless the requirements described below are met. 

1. The internship is similar to training
that would be given in an educational environment.

2. The internship is for the benefit of
the intern, not the employer.  In fact, when
evaluating this requirement, the Department of
Labor and courts will look to see whether the
internship actually cost the organization time and
money, even though the organization didn’t pay the
intern any money.   

3. The intern does not displace a
regular employee, but works under close
observation of existing staff.  For example, if the
employer would have hired additional employees
or required existing staff to work additional hours
had the interns not performed the work, then the
interns will be viewed as employees and entitled to
compensation under the FLSA. 

4. The intern is not necessarily entitled
to a job at the completion of the internship, and the
intern understands he/she won’t receive any wages. 

If all those criteria are met, the organization
can consider treating the individuals as interns.  

Q. We require employees to sign a
“Confidentiality Statement.” The Statement
requires the individual to keep the individual’s
compensation, bonuses, reprimands, etc.
confidential.  Recently, we had a new employee
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tell us that he wasn’t going to sign the Statement. 
So, we told him that if he didn’t, we would fire him
for insubordination.  He didn’t sign.  So we fired
him for being insubordinate.  Since
insubordination is a lawful basis to terminate an
employee, we should be in the clear, right?  

A. You are correct that insubordination
is a lawful basis for termination.  But there is some
concern as to whether a court or the National Labor
Board would agree with you that the individual’s
actions were insubordinate because the
confidentiality agreement could be viewed as
unlawful since it tells employees that they can’t
discuss workplace issues with each other.  

In fact, the situation in the question is
similar to the recent case NLRB v. Long Island
Assoc.  In that case, an employer terminated an
employee for refusing to sign a similar statement. 
Both the National Labor Relations Board, the
government agency responsible for enforcing the
National Labor Relations Act, and the 2nd Circuit
Court of Appeals determined that an employer
violates the NLRA when it terminates an employee
for refusing to agree to an unlawful confidentiality
agreement: “An employer may not require even one
individual employee to agree to abide by unlawful
restrictions as a condition of employment. That the
employees have not yet organized in order to protest
the unlawful nature of the restriction at issue does
not make it any less unlawful.”  

Accordingly, before terminating an
employee for refusing to sign a statement,
employers should make sure that the statement is
lawful. 

Q. We keep hearing about a new EEO-
1 form. What’s going on with it, and how do we
know if our organization needs to file one? 

A. The EEO-1 form is a federal
document that employers with 100 or more
employees (full-time, part-time, etc.) must
complete.  Additionally, those employers with
prime government contracts or first-tier
government subcontracts, which contracts total
$50,000 or more, and that also employ 50 or more
employees, must also complete the EEO-1 form.

In 2016, the EEOC issued regulations
explaining that it planned to ask employers that are
required to file an EEO-1 form to also produce
information about employees’ pay as part of the
EEO-1 form. This information was set to become
part of the EEO-1 reporting requirements in March
2018. Fortunately, in August 2017, the Office of
Management and Budget issued information
explaining that the compensation data requirements
will not be included as part of the EEO-1 form,
meaning the wage information obligation has been
postponed. For employers subject to the EEO-1
reporting requirements, the form is still due on
March 31, 2018, but employers will not need to
produce employee compensation information as
part of the form. 

Q. We’ve heard so much in the news
lately about natural disasters. We know Colorado
isn’t in the path of a hurricane, but we certainly
experience events like forest fires and blizzards.
What are our pay obligations when a natural
disaster happens? 

A. Planning ahead is always a
recommended approach. Initially, the FLSA
requires organizations to pay nonexempt
employees only for hours actually worked. So if a
nonexempt employee does not work, there is no
obligation to pay the employee. 

Contrarily, exempt employees are entitled
to be paid a salary for all workweeks in which they
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perform any work, even if the employee does not
work full work days or work every day in a
workweek. While deductions are permitted for
absences occasioned by an exempt employee’s
personal reasons, when the absence is for one or
more full days of work, a deduction is not permitted
when an employer closes or is forced to close its
business due to a natural disaster. In other words,
exempt employees are entitled to their full salaries
in workweeks in which an organization closes due
to a natural disaster. 

Whether exempt or nonexempt, consider
whether any employee works remotely during a
natural disaster event. Not every potential natural
event may eliminate communications. So if an
exempt or nonexempt employee is still able to
access technology in order to work remotely, the
employee may perform work and may be entitled to
compensation.  

Q. Speaking of wage issues, we’ve been
to a few Bechtel & Santo seminars and we’ve
heard about repeated efforts to change the Fair
Labor Standards Act. What is the status of those
changes to the FLSA, and when are they going
into effect? 

A. First, thanks for coming to our
seminars! We hope to see you again in the future! 

The proposed amendments to the FLSA’s
rules have come to a halt...for now. As background,
the Department of Labor issued a Notice of
Proposed Rulemaking in mid-2015 regarding the
FLSA. The DOL proposed raising the minimum
salary amount for exempt employees from $455 per
workweek to $913 per workweek. The DOL also
proposed changes to the highly-compensated
employee classification, and set out a way to adjust
the salary threshold level every three years. The
DOL published a final rule in May 2016 that

contained substantially the same changes as those
the DOL initially proposed. The final rule was
scheduled to go into effect on December 1, 2016.

In September 2016, a group of states and
businesses filed a lawsuit against the DOL, arguing
that the FLSA final rule exceeded the DOL’s
authority. The lawsuit was filed in federal court in
Texas, and the judge issued a nationwide
preliminary injunction in November 2016, just
before the final rule was scheduled to go into
effect. The preliminary injunction meant that the
final rule would be placed “on hold” for a while. 

Then, in August 2017, the judge issued
another decision that determined the salary test
overshadowed the duties tests with respect to
executive, administrative, and professional
employees. So, the judge held that the DOL
exceeded its authority. Thereafter, the DOL
withdrew its appeal of the judge’s earlier
preliminary injunction.

What does this mean for employers? It
means that the FLSA’s rule changes are not going
into effect yet. So, employers are not required to
pay the higher salary levels that the DOL proposed
in order for the employee to be considered exempt. 

That said, in late July 2017, the DOL issued
a request for information regarding possible
changes to the FLSA. It is not clear what the DOL
intends to do with this information. The
Employer’s Advisory will keep you up-to-date
about future FLSA changes.

Q. We’ve been hearing a lot about the
EEOC requiring employers to consider leaves of
absence as possible reasonable accommodations
under the American with Disabilities Act. Is
anything else on the EEOC’s radar regarding the
ADA?  
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A. Based on all the EEOC’s recent
filings, there seems to be a lot of issues on its radar. 

For example, this summer the EEOC filed a
lawsuit against Estee Lauder related to its parent-
related leave policies. According to the EEOC,
Estee Lauder had child-bonding leave in which
fathers received two weeks of paid time off to bond
with their newborns whereas mothers were eligible
for paid time off to recover from childbirth plus six
weeks of paid time off to bond with their newborns.
The EEOC’s position is that both men and women
are entitled to equal benefits, which includes time
off to bond with newborns. So, if your organization
provides time-off benefits that employees may use
for childbirth purposes or other parent-related
purposes, ensure that policies treat mothers and
fathers the same with respect to those benefits.

In addition, in late September 2017, the
EEOC filed a lawsuit against a healthcare
organization related to whether the company
provided a reasonable accommodation and/or
unlawfully retaliated against an employee with a
disability. According to the EEOC’s press release,
an employee suffered from rheumatoid arthritis.
When she started working for the employer, she
experienced a situation in which she was not able to
fill her medication prescriptions, causing difficulty
with the arthritis. Once she was able to get her
prescriptions again, she requested a reasonable
accommodation of light duty until the medications
took effect. The employer forced the employee to
take an unpaid leave of absence and then fired the
employee because her time off exceeded the
employer’s two-week maximum leave policy. While
employers are not obligated to provide the
reasonable accommodation of the employee’s
choice, employers should be flexible when
discussing leaves of absences as possible
accommodations, and modifying policies if
necessary to make those accommodations. 

Q. I recall that every year the
Employer’s Advisory identifies what the new
minimum wage will be.  Are you going to do that
this year?  

A. Actually, when Colorado voters
passed Constitutional Amendment 70 in 2016, they
set in stone the yearly increases to the minimum
wage rate until 2020.  So, under that Amendment,
the minimum wage in Colorado for 2018 will be
$10.20 per hour.  

Q. Can I legally prohibit employees
from dating other employees during off-duty
hours?  (Employer’s Advisory Note: This is the
first question we posed in our first newsletter 23
years ago.  Amazingly, with all the changes in
employment laws over the years, the answer is
just as accurate today as it was back then.)

A. Generally, no. C.R.S. § 24-34-
402.5 prohibits employers from terminating an
employee because of lawful activities off the
premises of the employer during nonworking
hours.  There are some exceptions to this where
the policy is necessary to avoid a conflict of
interest or the appearance of a conflict with the
employer’s legitimate business interests.  Courts
might uphold a nonfraternization policy if it is
limited to situations where one employee directly
supervises or audits the other employee; or if the
penalty for violation is a transfer rather than
termination.  Invasion of privacy claims are also
of concern.  Employers should avoid dictating or
interfering with employees’ private lives.

Q. Well, you made it.   The whole
issue with nothing but Q & As.  

A. Yes, we did; though that last one is
technically not a “Q.”   (
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