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PERSONNEL FILES NO LONGER
EXCLUSIVELY AN EMPLOYER’S

PROPERTY

Governor Hickenlooper has had a busy
summer.  In addition to the new pregnancy law (see
pg. 2), he also signed a bill that provides employees
greater access to their personnel file; both during
employment and after.  As you know, currently
employees of private organizations have no  right to
review/copy their personnel file. But that’s about to
change.  That is, starting January 1, 2017, private
employers must allow employees to inspect and
copy their personnel files at least annually upon
request.   The Act also grants former employees the
right to inspect their personnel files one (1) time
after separation of employment.

Of course, the Act does not require
employers to maintain a personnel file for each
employee; though that’s certainly something the
Employer’s Advisory would encourage.  Further,
even if the organization maintains personnel files,
there are no particular documents that the
organization must keep in the file, nor are there any
requirements under this Act regarding how long the
organization must retain particular documents. 
Instead, if a personnel file exists when an employee

asks to inspect it, the employer must allow access.

The Act also does not mandate the manner
in which an employee’s inspection of the file will
occur  So, we recommend that the review take
place at the employer’s office and at a time
convenient for both parties. Employers may have
an employee of their choosing present during the
inspection.  Further, the employer may require the
employee to reimburse the employer for any copies
provided by the organization.  Because the Act is
silent regarding whether employees may bring
others (such as their lawyers) to inspections,
employers should likely limit inspections to only
the employee requesting access.  

The Act defines a “personnel file” as an
employee’s personnel records that are used to
determine his or her qualifications for employment,
promotion, additional compensation, employment
termination, or other disciplinary action. This
encompasses both records kept in an actual file,
and those documents employers may collect
through reasonable efforts.  Put differently,
employers cannot seek to avoid the requirements
under this bill by scattering employee records
amongst multiple file cabinets or among different
files. 
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Of course, similar to most Acts, this one
comes with a number of exceptions.  The following 
are not included in the definition of “personnel
files” and need not be made available:

• documents required to be
placed or maintained in a separate
file from the regular personnel file
by federal or state law;
• records  pertaining to
confidential reports from previous
employers;
• an active criminal or
disciplinary investigation, or an
active investigation by a regulatory
agency; and
• information which identifies
another person who made a
confidential accusation against the
requesting employee.

Finally, it should be noted that this Act does
not apply to financial institutions (e.g., banks, trust
companies, savings institutions, or credit unions)
and it does not apply to employees who already
have access to their personnel files under the
Colorado Open Records Act.

Practical Tip.  This Act does not become
effective until January 1, 2017.  So, this is a good
time for employers to review their personnel files to
ensure that they are comfortable with what is in
each file.   For instance, they could separate
information that must be provided from information
that need not be provided (e.g., medical records,
documents related to active workplace
investigations, etc.).  Unfortunately, it’s not clear
whether this Act will also require employers to
provide access to a supervisor’s “unofficial” file 
regarding those that they supervise. So,
organizations should also train supervisors

regarding keeping proper, lawful documentation.  

NEW COLORADO LAW
REGARDING ACCOMMODATING

PREGNANT EMPLOYEES CARRIES
MANY NOTICE REQUIREMENTS

Governor Hickenlooper signed House Bill
16-1438 into law this term, which requires
employers to provide pregnant applicants and
employees reasonable accommodation. This law
applies to all employers in Colorado, except for
religious organizations or associations unless they
are supported by taxation or public borrowing.
Employees and applicants for employment who are
pregnant or who have “health conditions related to
pregnancy or the physical recovery from
childbirth” are covered under this new law.

This law took effect on August 10, 2016.
The most immediate requirement is to ensure that
your organization gives all new employees who
start employment with your company on or after
August 10, 2016, written notice of their “right to be
free from discriminatory or unfair employment
practices” when they start working. Current
employees must be given the same written warning
within 120 days of August 10, 2016. Finally,
employers must post “in a conspicuous place” the
same written notice that it gives to new employees. 

The statute requires employers to provide
reasonable accommodation to pregnant applicants
or employees unless doing so would create an
undue hardship. Types of potential reasonable
accommodations may include, but are not limited
to: (1) “more frequent or longer break periods”;
(2) “more frequent restroom, food, and water
breaks”; (3) obtaining or modifying workplace
equipment or seating; (4) “limitations on lifting”;
(5) “temporary transfer to a less strenuous or
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hazardous position if available, with return to the
current position after pregnancy”; (6) “job
restructuring, light duty, if available, assistance with
manual labor”; or (7) modified work schedules. 

Importantly, employers are not required to
hire new employees, fire, or transfer an employee
with more seniority than the pregnant applicant or
employee, or promote an unqualified employee. Nor
do employers need to create a new position or a
light duty position unless such a position is given to
other similarly-situation employees.

While this statute seems similar to
requirements under Title VII and the ADA for
employers large enough to be covered by those
laws, there are some important differences. First,
this law imposes new notice and poster
requirements on all covered employers in Colorado.
Second, employers expressly cannot require an
employee or an applicant “to accept an
accommodation that the applicant or employee has
not requested,” including taking leave. So, it
appears employees and applicants may have more
control over a reasonable accommodation than may
be the case under the ADA. And third, while
employers must engage in the interactive process
with an employee or applicant who needs a
reasonable accommodation under this law,
employers’ requests for medical documentation are
limited solely to “a note stating the necessity of a
reasonable accommodation from a licensed health
care provider...”

If an employee in your workplace is
pregnant, don’t forget about federal law, too. A jury
recently returned a verdict in excess of $500,000 in
favor of an employee-plaintiff, finding the employer
harassed the employee due to her pregnancy. In that
case, after the employee became pregnant, a
supervisor monitored the number and length of her

bathroom breaks, announced those breaks to the
employee’s coworkers, and refused to allow her
leave to attend a medical appointment, among
other conduct. Ultimately the employee was fired.
Garcia Hernandez v. Chipotle Mexican Grill, Inc.,
14-CV-00297 (D.D.C.). 

Practical Tip. To ensure compliance,
employers can find a link to the required poster and
n o t i c e  o n  t h e  S t a t e ’ s  w e b s i t e :
https://www.colorado.gov/pacific/cdle/posters.
With more regulations and cases relating to
pregnancy discrimination, consider providing
training specifically on this topic to your
workforce. 

WHY A COURT DECISION JUST
LIMITED AN ORGANIZATION’S

RIGHT TO TERMINATE AN
EMPLOYEE FOR LYING 

In 1976, the EEOC issued a decision in
which it explained “that the protection of
[participating in a charge of discrimination filed
with the EEOC] extends to invalid allegations of
discrimination, so long as the form they take is not
unduly destructive of [the employer’s] legitimate
interests.” Decision No. 75-225. But a recent
federal case may have changed that rule.

In Egei v. Johnson, the District Court for
the District of Columbia considered the case of a
former employee of FEMA. The employee filed a
charge of discrimination while she was employed.
In that charge, she alleged that her supervisor
sexually harassed her, including by attempting to
have sex with her and by making sexual advances
toward her. As a federal employee, the charging
party requested that an Administrative Law Judge
(“ALJ”) with the EEOC hear her case and make a
decision. The EEOC’s ALJ held, among other
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things, that “the alleged events [that formed the
basis for the charging party’s charge] did not occur.”

About a year later, FEMA decided to
terminate the employee because FEMA determined
she had provided false information to the EEOC.
The employee then filed another charge of
discrimination, alleging that FEMA retaliated
against her for participating in the EEOC’s process. 

Generally, Title VII protects employees who
have “opposed any practice made an unlawful
employment practice by [Title VII], or because [they
have] made a charge, testified, assisted, or
participated in any manner in an investigation,
proceeding, or hearing under [Title VII].” 42 U.S.C.
§ 2000e-3(a). FEMA argued that it did not
unlawfully retaliate against the employee but,
instead, terminated her employment because she
made “false or malicious statements in the course of
those proceedings.” 

The Court held FEMA’s decision to
terminate the employee was  unlawful retaliation.
The Court explained “the protection afforded by the
participation clause is ‘expansive.’” Indeed, the
protection is so expansive, according to the Court,
that it protects participation in the charge process
“in any manner.” (Emphasis in original.) So, even
though the EEOC found the basis for the
employee’s charge false, the court said the employer
could not discipline the employee for that reason. 

But the Court acknowledged that the
outcome could be different if the charging party had
disclosed the employer’s trade secrets or had
engaged in threatening conduct. The court also
indicated that it may not have reached the same
conclusion if the employee had admitted she
provided false information to the EEOC. 

Notably, no court in the 10th Circuit, which

covers Colorado, has addressed this issue. But this
case is important because it provides protection to
charging parties even when there has been a finding
that the information a charging party gave to the
EEOC was not true. 

Practical Tip.   In light of this decision,
now is the time to review your organization’s
Employee Handbook to see if it contains a
statement that an employee may face discipline if
he/she falsifies or provides untrue information to
an administrative agency to account for the
expansive protections seen in the Egei case. 

NEW SICK LEAVE
REQUIREMENTS FOR FEDERAL

CONTRACTORS

On September 7, 2015, President Obama
signed Executive Order 13706, Establishing Paid
Sick Leave for Federal Contractors. The Executive
Order requires federal contractors to provide
employees with up to seven days of paid sick leave
annually, including leave for family care and
absences resulting from domestic violence, sexual
assault, and stalking. Under the Order, the
Secretary of Labor must issue regulations regarding
the Order’s requirements by September 30, 2016. 

To that end, the Department of Labor
(DOL) published a Notice of Proposed Rulemaking
(NPRM) on February 25, 2016.  While the final
rule may make some changes to the proposed rule,
federal contractors should prepare for the following
requirement currently proposed.

The proposed rule covers the following
types of contracts: (1) procurement contracts for
construction covered by the Davis-Bacon Act
(DBA); (2) service contracts covered by the
McNamara-O’Hara Service Contract Act (SCA);
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(3) concessions contracts, including any concessions
contracts excluded from the SCA by certain DOL
regulations; and (4) contracts in connection with
federal property or lands and related to offering
services for federal employees, their dependents, or
the general public.

But the Executive Order does not cover
(1) grants; (2) certain contracts with Indian Tribes;
(3) procurement contracts for construction under
$2000; and (4) any contracts for service that are
exempted from SCA coverage and not expressly
covered in the new rule. And the Executive Order
does not apply to contracts for the manufacturing or
furnishing of materials, supplies, articles, or
equipment to the federal government under the
Walsh-Healey Public Contracts Act.

The Executive Order applies broadly to any
employee engaged in performing work on or in
connection with a contract covered by the Executive
Order, whose wages under such contract are
governed by the SCA, DBA, or FLSA.  But the new
rule proposes to exempt employees who perform
work duties necessary to the performance of a
covered contract but who are not directly engaged in
performing the specific work called for by the
contract and who spend less than 20 percent of their
hours worked in a particular workweek performing
work in connection with such contracts.

Under the proposed rule, employees must
accrue at least one hour of sick leave for every 30
hours worked.  But the employer may limit accrual
to 56 hours per year.  While the proposed rule
would require employers to carry unused leave into
the next year, it would allow employers to cap total
accrual at 56 hours at any given time.

The employee may use their leave for
absences resulting from (1) physical or mental

illness, injury, or medical condition of the
employee; (2) obtaining diagnosis, care, or
preventive care from a health care provider by the
employee; (3) caring for the employee’s child,
parent, spouse, domestic partner, or any other
individual related by blood or affinity, or (4)
domestic violence, sexual assault or stalking.  The
proposed rule requires that the employee give the
employer at least seven days’ notice when leave is
foreseeable, but the employer may not ask for
documentation of the reason for leave unless
absences are three days or longer.

Important Note.  As with other sick leave
under Colorado law, the proposed rule does not
require payment of accrued and unused sick leave
upon termination of employment, but contractors
will be required to reinstate employees’ accrued,
unused paid sick leave if the employer or a
successor contractor rehires the employee within
12 months after a job separation.  So keep good
records for covered employees.
  

UPCOMING SEMINAR IN
GLENWOOD SPRINGS 

Join attorneys Michael Santo, Dean Harris,
and Alicia Severn on October 19, 2016, at the
Glenwood Springs Community Center from 8 a.m.-
4 p.m. for our fall seminar, “Employment Law &
FLSA Update 2016: Understanding and Preparing
for the Evolutions in Employment Law.”  This talk
will discuss, among other things, how to prepare
for the FLSA changes set to take effect December
1, 2016, the many recent cases addressing issues
under the Americans with Disabilities Act, hidden
biases in the workplace, and ideas for preparing
for, and flourishing with, the new generation of
workers.  

Please see the attached registration form to
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s i g n  u p ,  o r  v i s i t  o u r  w e b s i t e ,
www.bechtelsanto.com, for a complete description
of each of the seven seminar sessions.  We hope to
see you there!

Q & A

Q. It takes a lot of time out of the day
for supervisors to attend unemployment hearings. Is
their attendance necessary, or can an HR
representative attend in their place?

A. It is always best to have the
employee(s) who have knowledge of the reasons the
unemployment claimant separated from
employment available for an unemployment
hearing. When an employee is terminated, often the
supervisor saw the conduct that led to the claimant’s
termination, may have participated in disciplining
the employee before termination, and may have
even been involved in or made the decision to
terminate. Because hearing officers ask questions
about the reasons for the claimant’s separation, and
because sometimes it is necessary for witnesses to
testify in response to a claimant’s explanation about
what happened in the workplace, all the witnesses
involved in the reasons for a claimant’s separation
should be available during an unemployment
hearing. But remember that hearing officers often
allow witnesses to testify by telephone, so they may
not need to travel all the way to a hearing location.
Be sure to check any unemployment hearing notice
your company receives to determine the manner in
which the hearing officer will take testimony.

Q. I heard that Colorado recently
removed the requirements to complete the New-Hire
Immigration form, so what’s this I see about a
requirement for organizations to report new hires,
rehires, and independent contractors?  Aren’t they
the same thing?!?  

A. Not exactly.  Colorado maintains a
State Directory of New Hires (SDNH).  This is a
centralized, confidential, and secure repository
responsible for receiving new hire data reported by
employers in the State of Colorado.  Federal law
(see 42 USC 653A(b)(1)(A)) requires employers to
furnish this data to the SDNH of the state in which
a newly hired employee works.   This reporting
must take place within 20 calendar days after the
date of hire or by the first regularly scheduled
payroll following the date of hire, if such payroll is
after the expiration of the 20-day period.   If
reporting electronically, the employer must
transmit twice per month, no fewer than 12 and no
more than 16 days apart.  Employers report the
employee’s name, address, social security number,
date of birth (optional), and date of hire (optional).
Organizations can report online at the following
website:  https://newhire.state.co.us/ or fax the
information to 303-297-2595.  

Q. Our employee insists that Colorado
law requires us to allow her to nurse her child in
the workplace.  Is that correct?

A. That assertion probably misstates
Colorado law.  Colorado’s Workplace
Accommodations for Nursing Mothers Act, and the
Affordable Care Act for employees covered by the
Act, require only that the employer allow the
mother break time “to express breast milk for her
nursing child.”  Unfortunately, no Colorado case
has addressed the distinction between expressing
breast milk and breastfeeding.  But even most
breastfeeding advocacy groups distinguish between
expressing milk for later use and breastfeeding. 
And the EEOC’s Enforcement Guidance:
Pregnancy Discrimination and Related Issues,
June 25, 2015, expressly distinguishes between
breastfeeding and expressing milk.  Employers may
want to allow breastfeeding in nonworking spaces
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when feasible, but Colorado law does not require
employers to allow breastfeeding in work areas. 
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