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COLORADO LEGISLATIVE YEAR 
IN REVIEW

It was an exciting year in the Colorado
legislature for employment-law issues. In fact, during
the legislative term, the Colorado legislature passed
or considered three main employment bills that will
have great impact on Colorado employers for the
foreseeable future.  Those three bills are: (1) the
Equal Pay for Equal Work Act; (2) the Family and
Medical Leave Insurance Program; and (3) the Act
Concerning the Timing of an Inquiry into a Job
Applicant’s Criminal History.

THE EQUAL PAY FOR EQUAL WORK ACT. 
This Act covers all Colorado employers and prohibits
employers from discriminating between employees
on the basis of sex by paying an employee of one sex
a wage rate less than the rate paid to an employee of
a different sex for substantially similar work,
regardless of job title, based on a composite of skill
and effort.  While the law has protected against such
discrimination in the past, this Act limits an
organization’s defenses to a discriminatory pay
claim.  In sum, Colorado organizations now have
only six defenses to a claim that the organization is
paying an employee differently based on sex.  Those
six defenses are:  

• A seniority system;
• A merit system;
• A system that measures earnings by

quantity or quality of production;
• Geographic distinctions;
• Education, training, or experience if

they are related to the work; or
• Travel, if travel is a regular and

necessary condition of the work
performed.

Accordingly, all Colorado employers
should ensure that the reason(s) for any pay
differences falls under one of these categories.  So,
for example, if you pay Alice more than Bill
because Alice negotiated a better deal for herself
than Bill did when they were both hired, well, that
could be a violation of the Act because “better
negotiator” is not one of the six defenses. 
Accordingly, organizations should consider
identifying the bases for all differences in pay
between employees in the same position.  

The Act also has a number of other
requirements that the employer must undertake. 
For example, the Act identifies that employers
should have job descriptions for each position in
the organization and that employers must keep
those job descriptions for the duration of each
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employee’s employment plus two years.  Next, the
Act requires that all employers keep the wage-rate
history for each employee for the duration of
employment plus two years as well.  

In an effort to increase transparency in wages,
the Act requires employers to make reasonable
efforts to announce, post, or make known all
opportunities for promotion to all current employees
on the same calendar day and prior to making the
decision. The Act also imposes the requirement of
disclosing in each posting the compensation rate (or
range) and general description of all the benefits and
other compensation to be offered to the hired
applicant.  The Act also prohibits organizations from
seeking an applicant’s/employee’s previous salary
history at other organizations.  

Finally, the Act requires all organizations to
complete, at least every two years, a thorough and
comprehensive pay audit or wage study of its
workforce with the specific goal of identifying and
remedying unlawful pay disparities, or subject itself
to additional penalties.  

Fortunately, the Act does not become
effective until January 1, 2021.  But the Employer’s
Advisory recommends that all organizations begin to
take steps to comply with these requirements,
particularly the requirement to conduct a wage study,
as soon as possible.

FAMILY AND MEDICAL LEAVE INSURANCE

PROGRAM.  This Bill would have provided all
Colorado employees the right to take up to 12 weeks
of paid leave for the treatment of an employee’s
serious health condition or the treatment of other
family members’ serious health conditions.  Of
course, as has been widely reported, this Bill did not
pass in its entirety.  But a version of the Bill that did
pass set up a task force with the goal of passing the

Bill during the 2020 legislative session.  So, in
short, this Bill is not going away. 

AN ACT CONCERNING THE TIMING OF AN

INQUIRY INTO A JOB APPLICANT’S CRIMINAL

HISTORY.  Often referred to as “Ban the Box”
legislation, this Bill, now an Act, prohibits
employers from: (1) advertising that a person with
a criminal history may not apply for a position;
(2) placing a statement in an employment
application that a person with a criminal history
may not apply for a position; and (3) inquiring
about an applicant’s criminal history on an initial
application.

This Act becomes effective on September
1, 2019, for employers with 11 or more employees,
and on September 1, 2021, for all other employers. 
In short, if you employ more than 11 employees,
you should immediately remove all “conviction
questions” from your application.  

The Act did provide a few exceptions to
these requirements.  Those exceptions are when
(1) the law prohibits a person who has a particular
criminal history from being employed in a
particular job; (2) the employer is required by law
to conduct a criminal history record check for the
particular position; or (3) the employer is
participating in a program to encourage
employment of people with criminal histories.  But
remember with respect to those first two
exceptions, the exceptions require that there’s an
actual law in place that prohibits an employee with
a certain criminal conviction from performing a
particular job. This means that a requirement of a
company’s insurance  company or an employer’s
decision to inquire into such issues to reduce its
liability will be insufficient.  To meet the
exception, there must be a law that requires such an
inquiry or prohibits an employee with such a
criminal conviction from performing the job. 
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 Finally, the Act only covers a request in the
initial application.  This means that employers may
request conviction information in subsequent
inquires; just not the first one.  

VACATION TIME IN COLORADO
JUST GOT A WHOLE LOT MORE

INTERESTING!

If you’ve ever been to an Employer’s
Advisory seminar, there’s a good chance you heard us
talk about vacation pay under Colorado law.  As you
may recall, we talked about the fact that Colorado
law defines “vacation” time as wages, but the law
also contains a provision that an agreement can set
out how vacation time is earned and determinable. 
While this “agreement” language is in the statute,
until now the State of Colorado Department of Labor
has taken the position that once an employee
“accrues” vacation time, it must be paid to the
employee when the employee leaves.  But a new
decision provides employers more freedom than this
in designing their vacation time policies.

In the case of Nieto v. Clark’s Market, Inc.,
decided by the Colorado Court of Appeals in late
June 2019, Ms. Nieto brought a complaint alleging
she was entitled to vacation pay upon her separation.
Clark’s Market argued it didn’t have to pay her for
the accrued time because its vacation policy
contained the provision, “[i]f you are discharged for
any reason or do not give proper notice, you will
forfeit all earned vacation and pay benefits.” In this
case, Clark’s Market terminated Ms. Nieto from
employment, so, it claimed it didn’t owe her for her
accrued vacation. 

In response to Ms. Nieto’s complaint, Clark’s
Market argued that Colorado law allows employers
to establish an agreement with their employees about
how vacation pay is earned and when vacation pay
becomes determinable, meaning when all

“contingencies” are satisfied and an employer can
make the call as to whether vacation time is
payable and/or in what amount.

The District Court agreed with Clark’s
Market in a short decision, explaining that Clark’s
Market controlled when vacation time was payable
and when it was not payable.  As a result, the
District Court dismissed Ms. Nieto’s complaint.

An appeal by Ms. Nieto to the Colorado
Court of Appeals followed.  In a thorough,
published opinion, the Court of Appeals explained
that wages and compensation must be paid in
Colorado only when they are “earned, vested, and
determinable.”  

In fact, the Court explained, “Nothing in the
[Colorado Wage Act] creates a substantive right to
payment for accrued but unused vacation time.” 
This means that employers have the ability to set
out when vacation time is earned, when it becomes
vested, and when it becomes determinable and,
thus, payable to employees.  Importantly, the Court
noted that a policy like Clark’s Market’s vacation
policy is not a waiver of an employee’s right to
receive vacation pay because the policy as a whole
sets out when vacation time is payable.  Since Ms.
Nieto did not satisfy the conditions to make
vacation time payable, Clark’s Market was not
required to pay her for her accrued vacation leave.

While this decision is certainly a win for
employers, the nature of the case left several issues
unresolved.  For example, the Court’s decision
took for granted that Clark’s Market’s handbook
policy was an “agreement.”  Indeed, both parties
argued as much in their briefs.  So, we will likely
see cases in the future in which the parties do not
agree that the employer’s policy is an agreement. 
Admittedly, other issues could arise in such a case,
like the basis on which an employee claims
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entitlement to vacation pay if he or she does not rely
on the policy.  So, we think it is likely that we may
see vacation pay cases in the future that raise this
issue.

In addition, the Court’s decision affirmed the
District Court’s dismissal of Ms. Nieto’s complaint. 
This decision may have been different if Clark’s
Market acknowledged that it owed Ms. Nieto some
amount of vacation pay, but not all of the amount
that she sought.  Again, with different facts, a future
case may come out differently.

Based on the Court’s decision in the Nieto
case, employers should consider drafting vacation
time policies that clearly state if and when vacation
time is earned; if and when any earned vacation time
vests; and what contingencies need to be satisfied
before vacation time becomes determinable. 

WATCH YOUR UNEMPLOYMENT
HEARING NOTICES CLOSELY!

How many times do you receive a Notice of
Unemployment Hearing, note the date and time for
an upcoming unemployment hearing on your
calendar, and then set aside the Hearing Notice?  If
that is something that happens regularly, make a note
to start reading those notices closely.

The Colorado Department of Labor and
Employment announced in April that it will start
requiring parties who want to participate in
unemployment hearings to “register at least 24 hours
in advance of the hearing date and time.” 
Instructions to register will be included on the
Hearing Notice.

This change is expected to go into effect
pretty soon.  So, make sure that you’re closely
reading those Hearing Notices.  

TO PAY OR NOT TO PAY:
REIMBURSING MILEAGE

       Both federal and state law require that
employees be paid at least the minimum wage for
all hours worked, but neither federal, nor state law
require an organization to reimburse its employees
for expenses incurred. So, for example, 
organizations generally aren’t required to
reimburse employees for mileage driven during the
work day.  But what happens when an employee
uses gas driving during the work day, and that cost
drops the employee’s hourly rate below the
minimum wage?  In these cases, the organization
should consider reimbursing the employee for
work-related expenses to ensure that the employee
receives wages “free and clear” of work-related
expenses so that wages are at or above the required
minimum-wage amount.

For example, say an employee in Colorado
works 40 hours per week and earns the Colorado
minimum wage of $11.10 per hour. During the
workweek, the employee spends $40 on gas for
work-related driving.  Because of that gas expense,
the employee actually earns $10.10 per hour, which
is less than the minimum wage. This amount is
calculated by multiplying the hourly rate of $11.10
by 40 hours per week, subtracting the $40 per week
the employee spends on gas for work-related
driving, and dividing that amount by 40 hours per
week.  So, here, the employer may be violating the
wage law by not paying the employee the Colorado
minimum wage.  Accordingly, the employer should
consider reimbursing the employee for gas costs to
ensure that the employee receives minimum wage
after those expenses.  It is worth noting that
employers do not necessarily have to reimburse
mileage at the current IRS rate of fifty-eight cents
($0.58) per mile.  Instead, organizations need only
ensure that employees receive the minimum wage
“free and clear” of employer expenses like mileage.
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You may be asking yourself, “But what about
taxes? I have an employee who earns minimum wage
and after I take out income taxes, the employee’s pay
check is less than minimum wage.”  Good question! 
There is certainly gray area in the law regarding this. 
For example, Colorado law states that employers
may not make any paycheck deductions below the
federal minimum wage and seems to indicate that
this includes deductions for income taxes.  Because
the federal minimum wage is currently $7.25/hour
and the Colorado minimum wage is $11.10/hour,
income tax deductions generally should not take an
employee earning minimum wage below a net hourly
rate of $7.25/hour (i.e., the federal minimum wage). 
But if the federal minimum wage rises in future
years, this tension in Colorado law could become a
concern for Colorado employers.

There is also a gray area as to whether
employer expenses, such as gas, need to be
reimbursed at all. That is, because the law does not
require reimbursement of expenses, one could argue
that such reimbursement is not necessary. There have
been a few filed cases on the issue of reimbursement,
but they have been settled outside of court so we do
not have any clear guidance. Until we receive more
guidance, employers should strive to make sure that
mileage and other expenses do not take an employee
below minimum wage. 

Practical Tip: Employers should take steps to
ensure that employees’ wages do not fall below the
gross minimum wage after work-related expenses. 
For example, employers should make sure that
employees track all work-related expenses, such as
gas and other purchases for the employer and then
make sure employees are compensated accordingly.

UPCOMING SEMINAR 
IN DURANGO

On August 14, 2019, the Durango Area
Human Resource Managers will present its annual
all-day Employment-Law Update. Bechtel Santo &
Severn is proud to again work with DAHRM in
presenting.  There will certainly be a lot of great
information covered in this Update.  For example,
laws, regulations, court cases, etc. that impact our
field don’t just come up yearly or monthly; they
come up every day. So, our ever-changing field
demands that employers stay abreast of all the
changes and understand how to implement those
changes.  This year, in particular, there have been
many changes in the State laws and cases that we’ll
be discussing during the seminar.  

Additionally, Bechtel Santo & Severn will
provide a talk regarding an overview of forms that
employers deal with on a regular basis, as well as
those forms employers may not use often but need
to know about.  The forms discussed will include
the I-9, W-4, job applications, job descriptions,
medical questionnaires for ADA accommodations,
termination letters, and more!  There will also be a
session regarding what organizations need to know
about the changing virtual workplace.  Further,
there will be a session regarding the recent
proposed changes to federal wage-and-hour laws
and how organizations can implement policies and
practices to comply with these proposed changes. 

The day will include a question-and-answer
session with the attorneys of Bechtel Santo &
Severn.  

Registration is on a first-come, first-serve
basis and spots are going quickly. Please go to the
D A H R M  w e b s i t e  t o  s i g n  u p :
https://dahrm.org/meetings.  
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Q&A

Q. Did I see somewhere that the United
States Supreme Court just issued a decision that
employees don’t have to file a complaint with the
Equal Employment Opportunity Commission before
the employee sues the organization for
discrimination, harassment, or retaliation?  Does
that mean employees can now just file a lawsuit in
court without having to go through that process? 

A. Well, you certainly may have seen
that in the news, but... well, that decision may not
have been as accurately reported as it could have
been.  That is, recently the United States Supreme
Court determined, in Fort Bend County, Texas v.
Davis, that while an employee has a mandatory
obligation to file a charge with the EEOC prior to
bringing a discrimination suit under Title VII, such
obligation is a procedural, rather than jurisdictional,
requirement.  In short, this means that employees
must still file a complaint with the EEOC, or the
equivalent state agency.  And if the employee
doesn’t, the employer must point out that failure
during litigation in its Answer to the Complaint.  So,
while the decision has been widely reported to negate
the requirement for employees to file with the EEOC
or the CCRD, it’s more accurate to say that it’s an
issue that must be identified early on in litigations.  

        Q. We’ve got an employee that needs to
miss work for a reason that qualifies for leave under
the FMLA.  Because the employee will only miss a
few days and has accrued paid sick leave, the
employee wants to use the paid sick leave and
“save” the employee’s FMLA leave for any future
medical issues this year.  If we’re good with the
employee doing that, is it lawful? 

        A. In short, not as lawful as you might
think.  That is, an employer cannot decide to not
designate leave as FMLA leave where that leave

qualifies as FMLA leave.  Likewise, an employee
cannot object to an employer classifying qualifying
leaves as FMLA.  In fact, earlier this year, the
Federal Department of Labor issued an opinion
letter explaining that an employer cannot delay the
designation of FMLA-qualifying leave as FMLA
leave.  The DOL explained that once an eligible
employee communicates a need to take leave for an
FMLA-qualifying reason, neither the employee nor
the employer may decline FMLA protection for
that leave.   While not a case decision, this opinion
letter clarified the issue because prior to the
issuance of this letter, some courts had ruled that
employees could decline taking FMLA leave in
qualifying situations to “save” the leave for future
use.

Q. I’ve been reading the Employer’s
Advisory for years.  Is it too un-P.C. for me to ask
how long this publication has been around??  That
is, can I ask how old it is?    

A. Actually, we’re happy you asked!
The Employer’s Advisory started in the Second
Quarter of 1994.  So, with this publication, the
Employer’s Advisory turns 25!!!  We are pleased to
bring you this publication every quarter, and we
hope you find this information helpful and
interesting.  Thank you for your support over the
years.  The Employer’s Advisory group truly is

grateful!  
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