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BIG CHANGES PROPOSED TO THE 
FAIR LABOR STANDARDS ACT  

Recently, the United States Department of
Labor announced their long-expected proposed
changes to the overtime regulations in the Fair
Labor Standards Act.  The proposed changes also
hint at more changes on the horizon.  

Initially, the big announcement related to
the salary-basis test.  That is, to be considered an
employee exempt from receiving overtime, the
employer must establish that the employer pays the
employee a predetermined salary (referred to as the
“salary-basis test”) and the employee performs
certain duties (referred to as the “duty-basis test.”) 
Currently, to meet the salary-basis test, the
employer must show that the employee receives at
least $455 per workweek ($23,660.00 annually.) 
The proposed regulations move that amount to a
projected level of $970 per week ($50,440.00
annually) on January 1, 2016.  

In short, unless the employee receives a
salary of about a $1,000 per workweek, the
employee must receive overtime for every hour
worked over 40, no matter what duties the
employee performs.  Additionally, to ensure the
salary threshold remains meaningful, the DOL also

proposed automatic updates to the salary-basis test
going forward, much like how Colorado
automatically adjusts its minimum wage.  

While the DOL announced a specific,
proposed increase to the minimum salary amount,
it did not issue any specific proposals with respect
to a number of other important areas, as it was
expected to do.  Many observers believe that in the
near future, the DOL will propose changes to the
duties tests under the executive and administrative
exemptions and greatly reduce the number or types
of academic degrees that meet the professional
exemption.  But for now, we’re left to wait.  

Of course, at this time, none of these
changes are set in stone.  Instead, the salary
proposal is currently in the required 60-day
comment period.  Employers wishing to submit
comments to the DOL regarding the proposed
increase can do so through the online portal
provided at www.regulations.gov.  

 THE HAZE HAS CLEARED
REGARDING  MARIJUANA IN THE

WORKPLACE 

Ever since Colorado voters enacted two
“marijuana amendments” to the Colorado
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Constitution, many Colorado employers wondered
whether Colorado courts would support an
organization’s right to drug test its employees for
marijuana and terminate employees that test
positive for marijuana.  After all, according to data
recently published by Colorado’s Department of
Public Health, about one in seven Colorado
residents “use” marijuana and about a third of
those say they use it daily.  Well, wonder no more. 

In Coats v. Dish Network, L.L.C., the
Colorado Supreme Court finally cleared up the
haze.  That is, current Colorado law prohibits
organizations from terminating employees for
lawful, off-duty conduct.  So, the Coats case asked
the Colorado Supreme Court whether that
Colorado statute effectively prohibited employers
from discharging an employee for off-the-job use
of medical marijuana because that conduct was
lawful under state law, although it was unlawful
under federal law.  

In this case, the plaintiff, Brandon Coats,
was a quadriplegic and was licensed by the State of
Colorado to use medical marijuana pursuant to the
Medical Marijuana Amendment, as set forth in the
Colorado Constitution. Coats alleged that he used
marijuana within the limits of the license, never
used marijuana on the company premises, and was
never “under the influence” of marijuana at work.
Nevertheless, Dish Network fired Coats after he
tested positive for marijuana while on the job,
which was a violation of the defendant's drug
policy.  Coats claimed Colorado’s Lawful Activity
Statute, which prevents organizations from
terminating an employee for off-duty and off-
premises legal activity, prevented Dish from
terminating him because he was “engaging in an
lawful activity off the premises of the employer
during non-working hours.” Dish, in turn, argued
that Coats’s conduct was not lawful activity
because it was prohibited by federal law.  

The Supreme Court settled that debate by
determining that activities conducted in Colorado,
including medical marijuana use, are subject to
both state and federal law. So, under this reasoning,
the Court determined that an activity that violates
federal law, but complies with state law, cannot be
“lawful.” So, it dismissed Coats’s Complaint
against Dish because it determined that Coats did
not engage in lawful conduct off-the-job.  So, Dish
was within its right to drug test Coats and
terminate him for failing that test.

Practical Tip.  Coats makes clear that
Colorado organizations are permitted to test their
employees for medical marijuana and terminate
those employees if they fail a test conducted during
work hours.  And while it didn’t answer the
specific questions regarding “non-medical”
marijuana, the assumption is that the decision
would be the same.  So, we encourage
organizations to develop and implement policies on
drug testing.

THE UNITED STATES SUPREME
COURT LOWERS THE BAR FOR

DISCRIMINATION CLAIMS 

On June 1, 2015, the U.S. Supreme Court
issued its long-awaited decision in E.E.O.C. v.
Abercrombie & Fitch Stores, Inc.  In its decision,
the U.S. Supreme Court ruled that  a job applicant
seeking to prove a Title VII disparate treatment
claim need only show that the need for a religious
accommodation was a “motivating factor” in the
prospective employer's adverse decision; the
employee need not show that the employer
“actually knew” that the applicant’s practice was a
religious practice that required an accommodation. 
 

A little history is in order.  On October 1,
2013, the 10th Circuit Court of Appeals, based in
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Colorado, examined the case of an applicant for a
“Model” (sales associate) position at an
Abercrombie & Fitch retail store.  The applicant
wore a head scarf to the interview, which was
“incompatible” with A&F’s “Look Policy” that
was meant to project a “preppy and casual” brand. 
Even though there was no question that A&F
rejected the applicant because of the head scarf, the
10th Circuit Court of Appeals rejected the
applicant’s claim alleging  failure to accommodate
her religious practice.  In doing so, the 10th Circuit
Court held that A&F had no duty to accommodate
the applicant’s religious practice because the
applicant never specifically informed the store that
the head scarf was a religious practice. 
Additionally, she never informed the store that she
wanted accommodation for a religious practice. 
The Supreme Court disagreed.  

In short, the Supreme Court held that the
employer does not need to have “actual
knowledge” of a conflict between a work rule and
a religious practice.  Instead, an employer can
violate Title VII’s requirement that they reasonably
accommodate religious practices when the
employer acts with the “motive of avoiding the
need for accommodating a religious practice.”  The
Supreme Court held that the employer’s actual
knowledge is not the critical criteria.  An employer
may know that an employee needs accommodation
for a religious practice, but the employer does not
discriminate unless it take an employment action
because of that knowledge or even because of
things the employer only supposes.

Practical Tips:  The old approach that
A&F took of avoiding any intrusion into protected
characteristics while wearing blinders is no longer
feasible.  While it still is not advisable to make
direct inquiries about religion (or disability) in an
interview, it is dangerous to ignore a potential
conflict between a company grooming, scheduling,

or dress rule and a religious practice.  Ask the
employee if he or she can comply with the
company’s policies and requirements.  If the
applicant replies “yes,” the conversation ends.  If
the applicant says “no,” the interviewer may ask
why the applicant cannot do so.  If the applicant
raises a protected basis for the conflict, the
employer may explore whether accommodation is
reasonable during the hiring process and avoid
misunderstandings and legal claims later.

Practical Tip.  An ounce of prevention is
worth several pounds of cure.  Train managers on
interviewing techniques and not only areas to
avoid, but how to approach potential problem areas
in interviews.  Make HR an accessible resource.  In
the A&F case, the interviewing manager consulted
a higher-level manager who ultimately made a poor
decision but who did not consult HR.  

THE NLRB LIMITS EMPLOYERS’
RIGHT TO CONTROL THEIR OWN

EMAIL SYSTEM  

By now, you have probably heard about
some of the National Labor Relations Board’s
recent decisions. From joint employment and
franchise agreements to employee handbooks, the
NLRB has been issuing a number of decisions
recently that impact the way in which companies
relate to their employees. In Purple
Communications, Inc. and Communications
Workers of America, AFL-CIO, 361 NLRB No.
126 (2014), the NLRB issued a decision affecting
whether employers can control their own email
systems. 

The Purple Communications case came
about when a union sought to represent employees
in Purple Communications’ call centers.  During
the union election process, an unfair labor practice
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charge was filed with the NLRB against Purple
Communications based on a policy contained in the
company’s employee handbook.  The handbook
policy said that the communications systems that
Purple Communications maintained for its
employees’ use was to “be used for business
purposes only” and that employees could not use
the company’s email system to email messages of
a personal nature. This handbook policy complied
with the NLRB’s earlier decision in Register
Guard.  But the party filing the unfair labor
practice charge and the NLRB General Counsel
argued that the NLRB should overturn the Register
Guard decision and issue a decision finding that
employees may use employers’ email systems to
partake in protected concerted activities.

The NLRB followed the General Counsel’s
argument. In its Purple Communications decision,
the NLRB overturned the earlier Register Guard
case and said that employees have the right to use
company-provided email to discuss among
themselves and with third parties the terms and
conditions of their employment and to undertake
union organization efforts, rights that are protected
concerted activities under Section 7 of the National
Labor Relations Act. But the NLRB placed some
limits on this right. 

First, the NLRB said that this rule only
applies when employees already use the employer’s
email as part of their job. So, employers are under
no obligation to provide email to employees who
do not need it to perform their job. Second, the
NLRB said that employees have the right to use
email for protected concerted activities only during
non-working time. So, while employees are
expected to be working, employers have a right to
ensure employees are doing productive work. But
while on breaks, lunch periods, or other non-work
time, employees may use company email for
protected concerted activity purposes. 

Third, employers may still monitor their
email systems, as they currently do, and can limit
the transmission of big files. Employers cannot
start to monitor email systems in response to union
organization efforts or monitor only those
employees suspected of supporting union activities.
And the limits on file sizes sent via email must be
necessary to prevent slowing down or otherwise
negatively impacting the way in which the email
system operates. Finally, the NLRB acknowledged
that there might be “special circumstances” when
employers may lawfully restrict employees from
using company-provided email for these personal
purposes. But the NLRB said that those “special
circumstances” will be few and far between and
failed to provide any example of what such a
circumstance would look like.

The Purple Communications decision
focused on a company’s email system. But the
NLRB’s decision hinted that the same rule likely
would apply to other types of communication
devices. One of the reasons the NLRB found that
employees have a right to use a company email
system to participate in protected concerted
activities is because of “email’s flexibility and
capacity.” The NLRB seemed to suggest that
because email is sent and received so quickly
without a high cost, the NLRB did not believe that
allowing employees to use it for protected
concerted activity purposes significantly impacted
cost for employers. The NLRB likely would view
other types of technology, like cell phones, in the
same way. 

Practical Tip:  Based on the number and
scope of the NLRB’s employee-oriented decisions
over the last few years, this issue will be one to
watch closely.  Further, employers should carefully
review their policies to ensure that those policies
don’t violate the Purple Communications decision. 
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DURANGO AREA HUMAN
RESOURCES ASSOCIATION

SEMINAR

On August 27, 2015, the Employer’s
Advisory group will present an all-day seminar in
Durango, Colorado.  The topics discussed will
include:

SESSION 1.  New Federal & State
Legislative Changes.  Learn about legislative
changes in the employment-law arena, including
the new FLSA rules, the new Abercrombie case,
and the some recent NLRB decisions. We will also
discuss recent cases not covered in other sessions.

SESSION 2. Dealing with the Problem
Employee.  Ever had an employee at your company
whose performance was not bad enough to warrant
termination, but who constantly stirred up trouble?
How should employers handle such situations?

SESSION 3.  The “New” Discrimination
Laws.  According to the EEOC, charges of
discrimination on traditional bases such as race and
sex have decreased slightly between 1997 and
2014, but charges of discrimination in other areas
have increased.  This session will cover how to
recognize claims of discrimination and harassment. 

SESSION 4.  Employee Handbooks.  A
well-written employee handbook can protect your
organization, but a poorly-written handbook can set
up a company for potential litigation/liability.  This
presentation will discuss policies and procedures to
include and how to fix those problematic policies. 

SESSION 5.  The Return of the Skit!! What’s
that noise I hear?  Could it be the Department of
Labor knocking?  This skit will address issues that
arise in audits conducted by the DOL.

SESSION 6.  Managing and Responding to
Invisible Disabilities in the Workplace under the
Americans with Disabilities Act.  In this ADA
session we’ll focus on the “silent” and non-
apparent medical conditions that are increasing in
number since the ADAAA expanded coverage.   

SESSION 7.   Unemployment Claims.  This
session will discuss methods and tools to
successfully contest unemployment claims.  

For additional information, go to
DAHRM’s website: http://www.dahrm.org.  And
to sign up go to Eventbrite.com.  We hope to see
you there!

ALICIA WILLIAMS (NOW SEVERN)
RETURNS TO 

BECHTEL & SANTO!!! 

Bechtel & Santo is over-the-moon excited
to announce that Alicia Williams (now Alicia
Severn) has returned to the firm.  Those of you
who worked with Alicia when she was originally
with the firm undoubtedly understand the firm’s
excitement for having her return after a “brief
hiatus.”  Additionally, since she’s been away,
Alicia also got married.  Welcome back Alicia.

UPCOMING WCHRA PROGRAM  

On September 23, 2015, the Employer’s
Advisory will present a talk to the Western
Colorado Human Resources Association regarding
the proposed changes to the FLSA, the potential,
additional changes to the FLSA, and the recent
NLRB cases.  For additional information go to
http://www.wchra.org.  Hope to see you there!!!
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Q & A

Q. What’s changing for my company
because of the recent Supreme Court case on the
Affordable Care Act?

A. Based on the recent headlines, you
would think that the answer would be “a lot.”  But
for Colorado employers, that’s not entirely
accurate.  Of course, that can be good or bad news
depending on your company’s perspective.  In
short, the latest challenge to the Affordable Care
Act asked the Supreme Court to interpret a passage
that said the tax credits are authorized for those
who buy insurance on marketplaces that are
“established by the state.”  The case, though, did
not directly affect states that already established
subsidies, such as Colorado.  The Justices, by a 6-3
margin, agreed that the wording of the ACA was
“problematic,” but that the  ACA could not work
without an expansive reading that allowed the tax
subsidies in question. 

In sum, for Colorado employers it’s
business as usual.  But Colorado employers need to
remain aware of the differing ACA  requirements
that depend upon the size of the employer. In short,
subsidies are available for employers with less than
25 employees who choose to offer Health care
coverage.   Employers with over 100 employees
must offer adequate, affordable coverage to their
full-time employees and face federal tax payments
if employees seek coverage elsewhere.  Employers
with 50 to 100 employees face this “employer
mandate” in 2016.  

Q.  I recently had an employee request
leave that may be covered by the FMLA. I noticed
the FMLA forms had an expiration date of
February 2015. So, where are the new forms?  

A. The DOL issued new FMLA forms
at the end of May 2015. The new forms are located
at: http://www.dol.gov/whd/fmla/index.htm#Forms
These forms will expire on May 31, 2018. The new
FMLA forms are very similar to the old version.
Regarding medical reasons for taking FMLA,
though, the new forms now expressly mention the
Genetic Information Nondiscrimination Act. The
new forms also state that health care providers
should not give responses that implicate parts of
GINA, and they remind employers to protect the
confidentiality of the information obtained via an
FMLA request and response. Be sure to update the
forms that your company uses for FMLA purposes
with the DOL’s new forms.

Q. Can I conduct a background check
on an independent contractor?  

A. Initially, employers should
remember that before conducting a background
check on applicants, employees, etc. using a third-
party company, the employer must have the
individual complete a Fair Credit Reporting Act
waiver.   That said, the Federal Trade Commission
issued an opinion letter stating that companies can
conduct a background check on their independent
contractors if the company follows all FCRA
procedures.  In short, the FTC takes the position
that FCRA rights cover independent contractors
because the FCRA’s coverage is very broad.  In
fact, the FTC goes so far as to say in its opinion
letter that even a homeowner who hires an
independent contractor to perform a service in his
or her home would be required to comply with the
FCRA procedures when conducting a background
check and obtaining a consumer report on that
independent contractor.  In short, if you’re going to
hire a third-party conduct a background check on
an independent contractor you’re going to need to
comply with the FCRA as you do with employees.
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