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PAST CONVICTIONS: 
WHAT CAN YOU ASK IN AN

INTERVIEW?  

It seems that you can’t read any
employment-law publication these days without the
writer opining that employers shouldn’t ask
applicants about past convictions because “it’s
against the law.”  So, has that become the law?  
 

The short answer to this query is “Nope,
conviction information remains a lawful area of
inquiry as long as it’s correctly posed.”  To
correctly address convictions at the application
stage, private employers should ask the applicant
whether they’ve been convicted and, if so, when
the conviction occurred, and the reason for the
conviction.  Based on the answers, employers
should then ask the applicant additional
information.  See below.  

What’s odd about the articles opining that
employers shouldn’t ask such questions is that
asking questions about past convictions is
supported by Equal Employment Opportunity
Commission.  In a 2012 publication discussing an
employer’s use of conviction information, the
EEOC stated that it does not believe that employers
asking applicants about previous convictions is per

se unlawful.  But the EEOC emphasized that when
reviewing an applicant’s criminal background
employers must consider: (1) the nature of the
crime, (2) the time elapsed since the conviction,
and (3) the nature of the job duties that the
applicant is applying for.  After reviewing this
information, the employer should then conduct an
individualized assessment to determine if the
conviction was job related and consistent with
business necessity. 

According to the Commission,
individualized assessment generally means that an
employer informs the individual that they may be
excluded because of past criminal conduct;
provides the applicant an opportunity to
demonstrate that the exclusion does not properly
apply to them; and consider whether the
individual’s additional information shows the
conviction is, nevertheless, job related and
consistent with business necessity.  As part of this
assessment, the EEOC suggested employers
consider the following seven factors: (1) the
number of offenses for which the individual was
convicted; (2) the individual’s age at the time of
conviction, or release from prison; (3) evidence
that the individual performed the same type of
work, post-conviction, with the same or a different
employer, with no known incidents of criminal
conduct; (4) the length and consistency of
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employment history before and after the offense or
c on d u c t ;  ( 5 )  r e h a b i l i t a t i on  e f f o r t ;
(6) employment/character references and other
information regarding fitness for a particular
position; and (7) whether the individual is bonded
under a federal, state, or local bonding program.

In sum, the EEOC takes the position that
private employers may inquire into an applicant’s
criminal history and may use criminal history
information to make employment decisions when
the conviction is job related and consistent with
business necessity.  

Practical Tip:  Simply asking an applicant
whether the applicant has ever been convicted – 
“yes or no” – is not advisable. Instead, ask
applicants whether they have been convicted and,
if so, request additional information regarding the
conviction.  The closer in time and the more
closely the conviction is related to job duties, the
more advisable it is to exclude an applicant from
the hiring pool on this basis.  

THE EEOC’S NEW GUIDANCE ON
RELIGIOUS DRESS IN THE

WORKPLACE 

 The EEOC recently released two
publications that provide employers guidance on
religious dress and grooming in the workplace to
help employers understand their rights and
obligations under Title VII. The first publication
comprised of 16 questions and answers, with
examples, covers a variety of topics, including:
whether an employer may consider customer
preferences, the circumstances under which
employers are required to provide a religious
accommodation, how an employer knows when it
must consider making exceptions to accommodate
religious practices, an employer’s inquiries about

the sincerity of an employee’s religious beliefs, and
whether persons who request a religious
accommodation are also protected from retaliation.
The second publication consists of a summary of
Title VII’s prohibitions and requirements with
respect to religious dress and grooming practices. 

 As a general matter, employers are required
by federal law to make exceptions to their usual
rules to permit employees to observe religious
dress and grooming practices, unless doing so
would pose an undue hardship. As such, it is
advisable for employers to make a case-by-case
determination for any requested religious
exceptions.  Similar to the reasonable
accommodation analysis under the Americans with
Disabilities Act, employers should start their
analysis with the person’s job descriptions.  

 In its publications, the EEOC cited the
following examples of religious dress and
grooming practices: wearing religious clothing or
articles (e.g., a Muslim hijab (headscarf), a Sikh
turban, or a Christian cross), observing a religious
prohibition against wearing certain garments (e.g.,
a Muslim, Pentecostal Christian, or Orthodox
Jewish woman’s practice of not wearing pants or
short skirts), or adhering to shaving or hair length
observances (e.g., Sikh uncut hair and beard,
Rastafarian dreadlocks, or Jewish peyes
(sidelocks)).  And the EEOC publications
discussed how employers should analyze whether
they can reasonably accommodate such dress and
grooming practices.  For purposes of religious
accommodation, undue hardship is defined by
courts as more than de minimis cost or burden on
the operations of an employer’s business.  

Practical Tip.  Title VII defines “religion”
to include all aspects of religious practices and
beliefs that not only encompass the traditional
religions, but also include religious beliefs that are
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less common.  So employers should keep an open
mind when presented with requests for religious
accommodations and analyze whether the
requested accommodation creates an undue
hardship.  

CHANGES,  THEY ARE A COMING  

President Obama recently directed the
Department of Labor to “update” and “modernize”
the Fair Labor Standards Act, which addresses
wage and hour issues in the United States. 
President Obama  intended his direction to increase
the number of workers eligible for overtime pay by
raising the requirements for an employer to classify
an employee as “exempt” from the FLSA.  

Currently, there are two classifications in
the FLSA:  nonexempt and exempt.  The
presumption is that an employee is nonexempt, and
must receive overtime pay for all hours worked
over 40 in a workweek.  Generally, to classify an
employee as “exempt” the employer must prove
that the employee receives a guaranteed salary,
generally at least $455 per week, and that the
employee performs certain duties.  Simply meeting
one of the tests is insufficient; the employer must
prove both.  

President Obama’s direction to the DOL
was, at this point, very general.  Nevertheless, it
appears that the DOL’s primary focus will be
raising the salary threshold and changing the duties
an employee must perform to classify the employee
as exempt.  

With respect to the salary-basis test, the
Economic Policy Institute (EPI), a non-profit group
funded largely by labor union contributions,
recently recommended an increase to $970 per
week, or $50,440 per year.  The EPI claims that

this would restore all of the overtime protection
lost to inflation since 1975, when the salary
threshold was set at $250 per week.  

Changes are also expected to the duty-basis
tests; the second test to establish that an employee
is exempt.  For example, one recent publication
opined that the DOL could limit the types of
degrees that suffice for the professional exemption,
which covers those classified as exempt based on
their education level. Or the DOL could create
percentage thresholds in the executive exemption
to be used when determining if the employee’s
“primary duty” is spent supervising two or more
employees.  The current regulations simply state
that management must be the “primary duty.” 

Of course, if these changes are made,
employers are going to be required to pay
substantially more in overtime and/or decrease
employees’ hourly rates in order to pay employees
the same compensation with overtime pay.  In
short, costs will be incurred.  Fortunately, nothing
is set in stone and the revised regulations may not
end up looking as bad as feared.  At this point, it’s
too early to tell where this pronouncement from
President Obama will lead.  

Practical Tip.  A wise person once said “If
you’re going to be in business, you should get
involved in politics”.  And with this effort there
will be many times wherein businesses will have
the opportunity to get politically involved.  For
example, after the proposed rules are published, the
DOL must solicit comments from the public, which
is a process that could take months.  Additionally,
Congress may also exercise its oversight options by
holding hearings, questioning the DOL, enacting
new legislation, or by imposing funding restrictions
on the DOL.  In sum, the best time to get involved
is at the outset, not after the regulations are revised,
when it will be too late.  
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THE EEOC TIGHTENS THE REINS
ON SEVERANCE AGREEMENTS

On Feb. 7, 2014, the Equal Employment
Opportunity Commission brought suit against CVS
Pharmacy, Inc., claiming that its severance
agreement violates Title VII of the Civil Rights Act
of 1964 because it is “overly broad, misleading and
unenforceable....” Equal Employment Opportunity
Commission v. CVS Pharmacy, Inc.  In the lawsuit,
the EEOC alleges that CVS Pharmacy violates
Title VII because it interferes with employees’
rights to file charges, communicate with the EEOC,
and participate in investigations with the EEOC
and other federal agencies.

 The EEOC’s official pronouncements on
the limits of severance agreements have long
prohibited any waiver that (1) limits the rights of
an employee or former employee to file a charge of
discrimination with the EEOC or (2) interferes
with a person’s ability to support a charge or
cooperate with the EEOC in the course of an
investigation. 

But the EEOC goes much farther in the
civil action against CVS Pharmacy, alleging that
six clauses in CVS’s agreement violated Title VII.

1.  A requirement to notify the company’s
attorney of contacts relating to legal proceedings. 

2.  A clause prohibiting the employee from
making any disparaging statements about the
company and its officers, directors and employees.
 

3.  A provision prohibiting disclosure to
any third party of confidential employee and other
information without prior written permission of the
company’s chief human resources officer.

4.  A general release of claims that sought
to release all “causes of action, lawsuits,
proceedings, complaints, charges, debts contracts,
judgments, damages, claims, and attorney fees,”
including “any claim of unlawful discrimination of
any kind....”.

5. A clause in which the employee 
represented that they have no “complaint, claim,
action or lawsuit” pending against the company
and prohibiting the filing of “any action, lawsuit,
complaint or proceeding” in the future.

6.  A clause stating that in the event of the
employee’s material breach of the Employee
Covenants section of the agreement, the company
would be entitled to obtain injunctive and other
relief, including attorney fees.

But here’s the twist.  These are all clauses
that the EEOC has approved and courts have
recognized in the past.  Why is the EEOC changing
direction now?  It is not that nondisparagement
clauses are improper in and of themselves, for
example, but that  CVS Pharmacy did not make it
clear enough that employees and former employees
have the right to make or support a charge of
discrimination even if it appears to disparage the
employer.

It is not clear that the court will agree with
the EEOC.  After all, the EEOC files numerous
unsuccessful lawsuits each year. But employers
should exercise  special care since the EEOC is
seeking to change the rules of the game.

Practical Tip.  Don’t dust off that old
severance agreement that worked fine last year. 
Each situation in which you offer an employee or
former employee severance is unique, and
companies should ensure that their agreements
keep pace with developments in this area. 
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WESTERN COLORADO HUMAN
RESOURCE ASSOCIATION

SEMINAR 

On April 16, 2014, the Employer’s
Advisory group will present an all-day seminar for
the WCHRA at the Two Rivers Convention
Center.  The topics discussed during the seminar
will include:  

SESSION  1

New Federal & State Legislative Changes. 
Learn about legislative changes (federal and state)
in the employment-law arena.  We will also discuss
recent cases not covered in other sessions.  

SESSION 2

Drug Testing Policies.  In light of recent
“legalization” of marijuana, we will discuss drug
testing policies, how “zero tolerance” policies
work, and how employers should approach an
employee the employer suspects of drug or alcohol
intoxication in the workplace.  This session will
also cover how drug-testing policies implicate
concerns with the Americans with Disabilities Act.

Fair Labor Standards Act.  This session
will focus on recent federal and state cases,
including who can be classified as exempt, how
Colorado companies handle rest and lunch breaks,
issues caused by paid-leave policies,
telecommuting policies, “on-call” time, training,
and travel time.  We will also address expected
changes to the FLSA based on President Obama’s
recent announcement. 

SESSION  3

Americans with Disabilities Act I.  In one
ADA session, we’ll focus on the recent cases and
changes since the Americans with Disabilities Act
Amendment Act became effective in 2009. 

Americans with Disabilities Act II.  In the
other ADA session, we’ll focus on handling
day-to-day employment issues, including leave and
accommodation requests under the ADA.  

Roundtable.  After lunch there will be a
roundtable discussion of day-to-day employment
issues.  So bring your questions and be prepared to
answers questions directed by the Employer’s
Advisory group.  

SESSION 4

Social Media.  In this session, we will
discuss various issues regarding social media and
provide practical tips to employers on how to best
address social media in the workplace.

Retaliation Charges.  Learn how employers
can protect themselves from retaliation charges,
which is the number one claim filed with the
EEOC.  

SESSION 5

Title VII .  Recent cases and jury verdicts
make clear that employers are under increase
pressure to ensure that they are getting proper
information to their employees and also properly
handling reports of inappropriate behavior in the
workplace.  This session will focus on
implementing such procedures.  

Interactive Mock Interview.  We will
identify critical issues in conducting interviews as
well as limits on questions related to medical
issues, drug and alcohol use, and criminal histories
to  increase your confidence in conducting
interviews.  

For additional information and to register
for this seminar, please go to WCHRA’s website: 
http://www.wchra.org.  We hope to see you there. 
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Q & A

Q. My company is a small business and we
are looking to offer benefits that include
paid vacation time. First, is this required?
And, second, what is the best way to
structure the company’s vacation policy? 

A. No, both federal and Colorado law do not
require that vacation time be given or that
employers be required to provide vacation pay
to its employees. Thus, whether a company
has/would like to implement a policy for
vacation pay and how that will be calculated is
left to the discretion of the employer. However,
if a company chooses to provide vacation pay,
we strongly advise adopting a maximum
accrual vacation policy to reduce the
company's potential liabilities over possible
claims regarding vacation pay. This can be in
any form, but once an employee has accrued
the maximum amount of vacation time set forth
by the company in a given calendar year, no
further vacation time may accrue in the same
calendar year.

Q. Pregnancy is common among our
employees.  Should the company adopt a
maternity leave policy so that we treat all
pregnant employees the same regarding
time off?

A. It is good to have a policy that tells you and
the employees what leave benefits are
available for pregnancy.  But this policy
should not be a separate “maternity leave”
policy because if the maternity leave is
more generous than for other temporary
disabilities, the policy may generate sex
discrimination claims from male
employees.  And if it is less generous, it
may create pregnancy discrimination
claims from female employees.  Adopt,

instead, a temporary disability leave policy
that treats pregnancy the same as any other
temporary disability.  If you allow mothers
leave after delivery for parenting purposes,
this period of parental leave should apply
equally to male employees who have a
newborn.  Of course, if your company has
50 or more employees and is covered by
the Family Medical Leave Act, the Act
dictates the minimum leave you must allow
for any “serious health condition,”
including pregnancy, and for mother and
father parenting after the birth of a child
(up to 12 weeks per year).  A complying
FMLA policy is what you need. 

Q. We want our employees to present a
professional appearance and require them
to wear tan slacks, blue polo shirts and
black shoes.  An employee complained that
Colorado law requires us to pay for these
uniforms.  Is this really the law?

A. No.  Under Colorado Minimum Wage
Order No. 30, you must pay for the
purchase, cleaning and maintenance of
“particular” uniforms or “special” clothing. 
But you are not required to pay for 
clothing that is “plain and washable” and
does not require special care.  If all you
require is “ordinary street wear” that the
employee can wear away from work, you
are not required to pay for or furnish the
clothing.  But if you require special logos,
special safety equipment such as steel-toed
boots or hard hats or other unique clothing
that is out of the ordinary for street wear
you may well be  responsible for the
purchase, cleaning and maintenance of
such apparel.

Prepared by Attorneys Betty Bechtel, Michael Santo, Dean Harris, & Elisa Chen
Copyright 1994-2014 Bechtel & Santo, LLP 


