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FOURTH CIRCUIT SLOWS EEOC’S
EFFORTS TO LIMIT USE OF

BACKGROUND CHECKS

As you may have heard recently, the Equal
Employment Opportunity Commission has been
aggressively pursuing what it perceives as the
improper use of criminal and credit background
checks during the application process. From
position papers to proposed legislation and public
seminars, the EEOC appears bent on eliminating,
or at least reducing, an organization’s right to ask
an applicant about his/her past convictions and/or
their credit history.  But the EEOC’s efforts appear
to have hit a pretty significant speed bump, which
is good news for employers looking to get such
information from applicants.  

That is, in February 2015, the 4  Circuitth

Court of Appeals affirmed a lower court’s opinion
in E.E.O.C. v. Freeman.  In Freeman, the EEOC
did not challenge any specific part of the
employer’s hiring process.  Instead it  alleged that
by using criminal and credit background
information to make a hiring decision, the
company discriminated against individuals in a
protected class.  In dismissing the EEOC’s claim,
the court held that it is not enough for the EEOC to
show that some statistical differences may exist in

the employment rates of various protected groups. 
The EEOC must, instead, present reliable evidence
that a particular practice causes the disparate
impact on a protected group.  In its ruling, the
district court noted that “[c]areful and  appropriate
use” of background checks is an important and
often essential part of the employment process;
even pointing out that the EEOC uses criminal
checks to screen all of its positions and uses credit
checks in 90% of its hirings. 

The district court went on to hold that not
only was the EEOC’s evidence insufficient, but the 
district court lambasted the EEOC expert witness
report as “skewed” and used“cherry picked” data
that included at least one “egregious example of
scientific dishonesty.”  The district court concluded
that the EEOC put employers in the difficult
situation “of ignoring criminal history and credit
background, thus exposing themselves to potential
liability for criminal and fraudulent acts committed
by employees on the one hand, or incurring the
wrath of the EEOC for having utilized information
deemed fundamental by most employers.”

Apparently deciding that the ruling was just
the musing of a rogue court, the EEOC appealed
the decision.  Unfortunately for the EEOC, the 4th

Circuit Court of Appeals not only agreed with the
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district court’s opinion; it went one step further.  In
a concurring opinion to its decision, one judge in
the 4  Circuit opinion remarked that this specificth

EEOC expert’s testimony was found unreliable by
other circuit courts in cases going back a decade
and criticized his “slipshod work, faulty analysis,
and statistical sleight of hand.”  The judge warned
the EEOC that “it would serve the agency well in
the future to reconsider how it might better
discharge the responsibilities delegated to it or face
the consequences for failing to do so.”

Such cautionary words must be particularly
painful to the EEOC because it is relying on the
same expert’s statistical evidence in other high-
profile pattern-and-practice cases.  And while the
EEOC or individuals may still bring actions
alleging that an employer misused background
information to discriminate against a particular
applicant, the 4  Circuit’s decision deals ath

significant blow to the EEOC’s efforts  to secure a
broad, high-profile decision limiting the use of
background checks.  

Practical Tip:  So where do the Freeman
decisions leave employers?  Freeman addressed
only the EEOC’s inability to demonstrate wide-
scale harm from the use of background
information.  In that case, the employer used a
multi-step process that identified specific types of
convictions that would disqualify an applicant and
included a mandatory review of any negative hiring
decision to ensure that the applicant was not
suitable for the position in question.  We reiterate
the advice we provided in the 3  Quarter 2014rd

Employer’s Advisory:  Employers should consider
how recent a conviction  (or adverse credit
information, if appropriate)  was and if it is related
to the job duties of the position.  The more recent
the incident and the more related it is to the duties
of the position, the more an employer can legally
use that conviction or adverse credit information to

make a non-hiring decision.  That is, while the
EEOC’s efforts to have a blanket nationwide policy
against any use of background checks or credit
checks appear to be thwarted for now, applicants
can still bring claims when they believe the
employer unlawfully discriminated against them in
the use of a background check or credit check.    

DEPARTMENT OF LABOR
EXTENDS FMLA RIGHTS TO

MORE EMPLOYEES IN 
SAME-SEX MARRIAGES  

On February 25, 2015, the U.S. Department
of Labor issued a final rule that revises the
definition of “spouse” under the law so that eligible
employees in legal same-sex marriages may now
take FMLA leave to care for a spouse or family
member regardless whether they live in a state that
recognizes same-sex marriages. This new rule
became effective March 27, 2015.

Before the implementation of this new rule,
the definition of “spouse” under the FMLA applied
just to same-sex spouses residing in states that
recognize same-sex marriage. But under the new
rule, eligibility for federal FMLA protection is
based on the law of the place where the marriage
was entered into—the “place of celebration.” The
new rule moves the FMLA from a “state of
residence” rule to the “place of celebration” rule,
which allows all legally-married couples—whether
opposite sex, same-sex, or married under common
law—to have federal family leave rights regardless
of where they live. 

The final rule’s definition of spouse also
includes marriages validly entered into outside of
the United States, if those marriages legally could
have been entered into in at least one U.S. state.

Prepared by Betty Bechtel, Michael Santo, Dean Harris, Elisa Chen & Nina Atencio
Copyright 1994-2015 Bechtel & Santo 



3

This new rule is a result of the 2013 U.S.
Supreme Court case United States v. Windsor.  In
this case, the Supreme Court ruled that portions of
the Defense of Marriage Act were unconstitutional.
That decision meant that the FMLA’s then-current
definition of spouse included same-sex spouses
residing in a state recognizing same-sex marriages,
but the new rule amends the regulatory definition
to make it consistent in all states. 

Although the rule change doesn’t materially
alter existing practices in states where same-sex
marriages are recognized, it will have broader
implications for employers in states that don’t
recognize same-sex marriages. Thus, when
considering FMLA leave requests, employers in
those states may choose to take an employee’s
word that he or she was lawfully married to a
same-sex spouse in another state or conduct due
diligence by asking employees for appropriate
documentation that they were lawfully married in
another state or country. Indeed, the DOL has
recognized that employers are allowed to require
documentation to verify that a marriage is valid.
Although the new rule makes no changes to the
regulation permitting employers to require
employees to provide reasonable documentation
confirming a family relationship, the DOL points
out that “employers may not use a request for
confirmation of a family relationship in a manner
that interferes with an employee’s exercise or
attempt to exercise his or her FMLA rights.”  

Practical Tip:  Based on this new rule,
employers should adopt and use a consistently-
applied, non-discriminatory policy of requesting
documentation from employees to confirm that a
family relationship exists when the employee
requests FMLA Leave. Moreover, employers
should also review and update their employee
handbooks in light of the new rule, particularly
those employers with employees residing in states

that do not currently recognize same-sex marriage,
as the final rule will likely expand the number of
eligible employees covered under the FMLA.

SEX-DISCRIMINATION RULES
FOR FEDERAL CONTRACTORS TO

GET A MAKE OVER  

Ah, the year 1970.  Gas was only 34 cents
and you could use that gas in your brand new,
fully-loaded, Chrysler Newport, which would have
only cost you $3,861.00 at the dealership.  In
entertainment news, the Beatles announced they
were breaking up and Midnight Cowboy took
home the Best Picture Oscar, which marked the
only time an X-rated movie ever took home the
golden statue.  And, finally, the first dot-matrix
printer went on the market.  The speedy LA30,
introduced by the Digital Equipment Corp.,
generated nearly 30 characters a second.  Whew,
think about how long payroll took to run in those
days. 

Around this same time, the U.S.
Department of Labor’s Office of Federal Contract
Compliance Programs (OFCCP) issued its Sex
Discrimination Guidelines.   See 41 C.F.R. part 60-
20.  For those unfamiliar with the OFCCP, its
purpose is to fulfill the contractual promise of
affirmative action and equal employment
opportunity required of those who do business with
the federal government, namely federal contractors
and subcontractors.  Yet, unlike the above relics,
the OFCCP’s Guidelines are pretty much as they
were in 1970. In fact, some of the provisions
deviate from current law and are no longer even
enforced by the OFCCP.  

In January of this year, the OFCCP issued
a Notice of Proposed Rulemaking regarding the
now outdated Guidelines.  The NPRM would
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rescind the current Sex Discrimination Guidelines
and implement new rules that address
contemporary sex discrimination issues.  The
proposed rules would:

• Clarify that adverse treatment of an
employee due to gender-
stereotyped assumptions about
family care-taking responsibilities
is discrimination.

• Clarify that leave for childcare must
be available to men on the same
terms as it is available to women.

• Confirm federal contractors and
subcontractors provide workplace
accommodations to women
affected by pregnancy, childbirth,
and related medical conditions
comparable to the accommodations
that they provide to other
employees.  

• Clarify that compensation
discrimination can result from job
segregation or classification on the
basis of gender, not just unequal
pay for equal work.

• Confirm that federal contractors
and subcontractors provide equal
benefits and equal contributions for
male and female employees
participating in fringe-benefit plans.

• Address both quid pro quo and
hosti le-environment sexual
harassment, and include as a best
practice that federal contractors and
subcontractors develop and
implement procedures to ensure an

environment in which all
employees feel safe and welcomed,
are treated fairly, and are not
harassed based on sex.

• Clarify that discrimination based on
an individual’s gender identity is
unlawful sex discrimination.

• Clarify that adverse treatment of
employees for not conforming to
gender norms and expectations
about appearance, attire, and
behavior is unlawful sex
discrimination.

• Change titles from “Sex
Discrimination Guidelines” to
regulations about “Discrimination
on the Basis of Sex” so as to make
clear that they have the force and
effect of law.  (OFCCP’s “Fact
Sheet”).

We won’t know whether the OFCCP’s new
rules will be adopted until some time after the
comment period for the NPRM expired, which was
on March 31, 2015.  However, given the reason for
the rule-making, it seems likely that the OFCCP’s
proposal will take effect in the near future.

Practical Tip:  How does this affect current
federal contractors and subcontractors?  Probably
not much, as the proposed changes are merely
aligning the OFCCP’s regulations with current law. 
Most covered federal contractors and
subcontractors are subject to Title VII and similar
state laws and, thus, should not be impacted. 
However, inclusion of compensation-related
provisions may mean many federal contractors may
soon be grappling with determinations of
“similarly situated” employees so as to be in
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compliance with the compensation provisions.  So
stay tuned.  

WESTERN COLORADO 
HUMAN RESOURCE ASSOCIATION

SEMINAR

On April 29, 2015, the Employer’s
Advisory group will present an all-day seminar for
the WCHRA at the Two Rivers Convention
Center. The topics discussed will include:

SESSION 1
New Federal & State Legislative Changes.

Learn about legislative changes in the
employment-law arena. We will also discuss
recent cases not covered in other sessions.

SESSION 2
Employee Handbooks.  A well-written

employee handbook can protect your organization,
but a poorly-written handbook can set up a
company for potential litigation/liability.  This
presentation will discuss policies and procedures to
include and how to fix those problematic policies. 

Dealing with the Problem Employee.  Ever
had an employee at your company whose
performance was not bad enough to warrant
termination but who constantly stirred up trouble?
How should employers handle such situations?

SESSION 3 
The “New” Discrimination Laws. 

According to the EEOC, charges of discrimination
on traditional bases such as race and sex have
decreased slightly between 1997 and 2014.  But
charges of discrimination in other areas have
increased.  This session will cover how to
recognize claims of discrimination and harassment. 

Top 10 Practices for Managing Leave.  This
presentation focuses on types of leave and absence
programs many employers use today for paid and
unpaid time off, including statutory leave programs
required under federal and/or state leave laws.  

SESSION 4
The Return of the Skit!! What’s that noise

I hear?  Could it be the Department of Labor
knocking?  This skit will address issues that arise
in audits conducted by the Department of Labor. 

SESSION 5 
ADA Case Law Update.  In this ADA

session we’ll focus on the recent cases and changes
since the Americans with Disabilities Act
Amendment Act became effective in 2009.

ADA II.  In this ADA session we’ll focus
on the “silent” and non-apparent medical
conditions that are increasing in number since the
ADAAA expanded coverage.   

SESSION 6 
Unemployment Claims.  This session will

discuss methods and tools to successfully contest
unemployment claims.  

National Labor Relations Issues.  This
presentation will focus on two developments that
were recently examined by the NLRB: at-will
employment and an employee’s right to use
company e-mail during non-working times for
purposes of communicating with one another about
any and all workplace issues. 

For additional information and to register
for this seminar, please go to WCHRA’s website:
www.wchra.org. We hope to see you there!
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Q & A

Q. When an employee gives us two-weeks’
notice that he or she is quitting, can we let
the employee go immediately without
having to pay two weeks’ wages?

A. Yes, unless the company has promised the
employee through a written policy, verbal
statement or established practice that it will
not do so. Neither federal law nor Colorado
state law requires an employer to retain an
employee after the employee has given
notice of quitting or pay an employee for
the time the employee offered to work. 
That said, in the above example, the
employee would be entitled to
unemployment benefits for the period
shortened by the employer.  So, if the
employee gave two weeks’ notice and the
employer, for no other reason, immediately
terminated the employee, the employee
would be entitled to unemployment
benefits for those two weeks.  

Q. We have an exempt employee who
regularly works 45 hours per week
(Monday to Friday and a half-day on
Saturday).  We’re entering our slower
business time and we no longer need her to
work on Saturdays for the next month.  Can
we reduce her salary during this time, even
if she is an exempt employee?

A. Yes, an employer may prospectively reduce
salary to accommodate an employer’s
business needs, unless it is done so
frequently that it becomes the functional
equivalent of an hourly wage.  Remember,
under the FLSA, for an employee to be
“exempt” from overtime for working over

40 hours per workweek, the employee must
meet one of the duty-based tests and be
paid on a salary basis.  

Q. We give our employees 30-minute meal
periods.  One employee is so enthusiastic
about returning to work that he frequently
eats across the street so that he can return
to work in 18 minutes.  He then works
during the final 12 minutes of his meal
period.  Boy, do I wish I had more
employees like that.  Or do I?

A. That depends.  Are you fine with paying
the employee for the 18 minutes that they
were eating lunch?  As you may know,
there is no federal law requiring employers
to provide their employees any meal
period.  There is, of course, a state law
requiring certain employers to provide their
employees a 30-minute unpaid meal period
if the employee works more than five hours
in a day.  Yet, even though there is no
federal meal-period requirement, the
federal Department of Labor requires
employers to compensate employees for
meal periods less than 30 minutes.  So, in
the above example, the employer must pay
the employee for the 12 minutes when the
employee was working during the end of
their meal period and, additionally, must
pay the employee for the 18 minutes that
they were eating lunch.  In short, the DOL
takes the position that employees who do
not receive a 30-minute unworked, meal 
period must receive compensation for the
entire 30 minutes, even though some of that
time may have been unworked and away
from the employer’s premises.  So,
employers must ensure that if they provide
employees a meal period, that the employee
is taking the full 30 minutes. 

Prepared by Betty Bechtel, Michael Santo, Dean Harris, Elisa Chen & Nina Atencio
Copyright 1994-2015 Bechtel & Santo 


