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THERE’S A NEW 
SHERIFF IN TOWN  

In October 2014, the Colorado Department
of Labor released the Colorado Minimum Wage
Order 31, which becomes effective on January 1,
2015.  Usually, the release of a new Order signals
a new minimum wage for Colorado and while this
Order does indeed do that, it also offers many more
changes Colorado employers need to know.  

New minimum wage.  Effective January 1 ,st

the new minimum wage will increase to $8.23 per
hour.  The overtime rate for minimum-wage
employees will, therefore, move to $12.345;
marking an end to easy math.  Here’s hoping that
next year’s minimum wage ends in a nice-and-easy
even number.  The new Order also identifies that
the minimum wage for tipped employees will
become $5.21 per hour on January 1 . st

Record keeping.  This year’s Order also
changes record-keeping requirements for Colorado
employers.  That is, Colorado employers are still
required to keep a true and accurate record for each
employee of the following information: (1) name,
address, social security number, and date of hire;
(2) date of birth, if the employee is under eighteen
(18) years of age; (3) daily record of all hours

worked; (4) record of allowable credits and
declared tips; and (5) regular rates of pay, gross
wages earned, withholdings made and net amounts
paid each pay period. 

Now, under the new Order, Colorado
employers are required to keep these records for at
least two years from the date of entry. 
Additionally, employers must retain records
reflecting the information contained in an
employee’s itemized earnings statement for a
period of at least three years after the wages or
compensation were due.  Finally, the Order
authorizes the Colorado Division of Labor’s
Executive Director to fine an employer who fails to
retain or make available the records.  

Wage Complaints.  The new Order also
expands wage claims to include violations of the
state minimum wage and permits an individual to
file claims against their employer for up to three
(3) years if the violation is willful.  

Last paycheck.  Colorado employers are
now required to mail a check for wages to the
employee’s last-known address within 60 days
after the check was due if an employer is unable to
otherwise deliver the check to the employee.  This
did not change the requirement to pay terminated
employees on their last day.    
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The Order was also interesting for what ot
did not say. That is, in the 2  Quarter Employer’snd

Advisory, we reported that the Colorado legislature
passed the Colorado Wage Protection Act.  This
Act provided a few new tweaks for wage disputes. 

First, it provided that failure to respond to
a written demand from the employee for wages
creates a rebuttable presumption that the failure to
pay was willful, which would permit the employee
to make a claim for three years, not just two, of
unpaid wages.  The Act also authorized the
Division to establish an administrative procedure to
adjudicate wage claims of $7,500 or less for wages
earned after January 1, 2015. Either the employer
or the employee may request a hearing if the party
is dissatisfied with the Division’s determination. 
Many believed that the Colorado Department of
Labor would set forth the nuts-and-bolts for this
administrative procedure in the new Order.  But,
alas, nothing in the Order addresses this procedure. 
So, we’re left to wait.  

Practical Tip.  We recommend that all
Colorado employers take a quick look through all
their pay practices to ensure that they are
complying with this new Order.  

EXEMPT EMPLOYEES USE OF
PAID TIME OFF BENEFITS  

Sam decides to sneak out of work early on
December 31  so that he can “hit the groundst

running” on the New Year’s Eve parties.  You see
him sneak out around noon.  Taking a quick look
through your organization’s policies, you notice
that they state that the organization can deduct
from an exempt employee’s paid time off (PTO)
bank for a partial-day absence.  So, you decide to
dock Sam for 4 hours PTO.  Sam receives word of
this “through the grapevine” during the New

Year’s festivities and leaves a nasty message for
you just before the ball drops on 2014.  In that
message, Sam claims that employers can’t deduct
from an exempt employee’s PTO bank for a
partial-day’s absence.  This causes you to wonder,
“hmm, is he right or did he have a little too much
champagne?”  A recent California case sheds a
little light on the issue.  

In Rhea v. General Atomics, the court
addressed the issue whether an employer can
require salaried exempt employees to use accrued
vacation/PTO time for a partial-day absence in any
increment without violating the salary basis
requirements for exempt status under California
wage laws, which are similar to the Fair Labor
Standards Act for this issue.   

California’s white collar exemptions
(executive, administrative, and professional) all
require employees to be paid on a salary basis.  So,
subject to certain exceptions, if a salaried exempt
employee performs any work during a workweek,
the employee must be paid his/her entire salary for
that week, which is similar to federal and Colorado
law.  One exception allows for deductions from the
weekly salary for certain full-day absences
occasioned by the employee, but no deductions
may be made to the salary for partial-day absences,
which, again, is similar to federal and Colorado
law.  Reasoning that an employer is obligated to
pay a salaried exempt employee his/her full salary
for any day in which at least some work is
performed, California’s Division of Labor
Standards Enforcement (DLSE) previously took
the position that an employer could not offset this
payment obligation by requiring salaried exempt
employees to use their accrued vacation or PTO
time to cover the partial day absence.  

In 2005, however, the California Court of
Appeals refused to accept the DLSE’s reasoning in

Prepared by Betty Bechtel, Michael Santo, Dean Harris, Elisa Chen & Nina Atencio
Copyright 1994-2014 Bechtel & Santo 



3

Conley v. Pacific Gas & Electric Co.  The Conley
court upheld an employer’s policy requiring
exempt employees to use their accrued vacation
time to offset partial day absences of at least four
hours in duration.  But the court refused to address
whether a policy providing for the use of vacation
time in an amount less than four hours was lawful. 

Subsequently, on November 23, 2009, the
DLSE issued an opinion letter approving the
practice of allocating any amount of an exempt
employee’s partial day absence to vacation, PTO,
or sick time.  So based on Conley and the DLSE’s
opinion letter, many employers implemented
policies requiring employees to use vacation/PTO
time in increments of an hour or less. But courts
had yet to address whether such policies were
lawful under California law.  That is, until a
California Court issued the Rhea decision.  

The Rhea plaintiff was a salaried exempt
employee who filed a class action challenging her
employer’s policy of requiring exempt employees
to use vacation for partial day absences of any
length. The plaintiff claimed the company violated
the salary-basis test under California law by
requiring exempt employees to use vacation for
partial-day absences.  The court of appeals upheld
the trial court’s grant of summary judgment,
deciding exempt employees met the salary-basis
test under California law even though the company
required them to use vacation for partial-day
absences of any duration. The court reasoned there
was nothing in the Conley decision to suggest that
a policy requiring exempt employees to use
vacation for partial day absences of less than four
hours should be struck down.  

This decision provides California
employers with certainty regarding the issue of
deducting vacation/PTO time for an exempt
employee’s partial-day absences.  

Practical Tip:  Colorado employers should
not place too much deference on the Rhea decision
as it applied California law, but these cases provide
an example of evolving wage and hour practices
that other states may follow and adopt over time.

SUPREME COURT’S 
PREGNANCY DECISION

EXPECTED TO BE 
DELIVERED IN 2015.

2014 has been a big year for the Federal
Pregnancy Discrimination Act.  Passed in 1978, it
amends Title VII of the Civil Rights Act in
response to a Supreme Court case that found
pregnant women were not protected under sex
discrimination laws because, the Supreme Court
reasoned, pregnancy had nothing to do with gender. 
The PDA requires employers to treat women
“affected by pregnancy” the same as “other persons
not so affected, but similar in their ability or
inability to work.”  Clear as mud, right?

According to the EEOC, who came out
with its own Position Statement on Pregnancy and
Disability in July 2014, the answer is clear.  In
short, the EEOC takes the position that even
though the PDA does not require an employer to
reasonably accommodate an employee’s
pregnancy, like the Americans with Disabilities
Act does, pregnant workers may have impairments
related to their pregnancy that qualify as a
disability under the ADA; though the EEOC did
not go so far as to call pregnant employees
“disabled.” Further, the EEOC suggests that
employers must allow women with physical
limitations resulting from pregnancy to take leave
and receive work place accommodations on the
same terms and conditions as others who have
similar physical limitations.   
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Contrast the EEOC’s position with the
Young v. UPS case currently before the U.S.
Supreme Court.  In this case, UPS employed Ms.
Young as a driver/deliverer.  While employed at
UPS, Ms. Young became pregnant.  While she was
pregnant, her physician advised her not to lift
parcels greater than 20 pounds for the first 20
weeks of her pregnancy, and for the second half of
her pregnancy not to lift parcels greater than ten
pounds. 

At this time, UPS’s policy was to provide
temporary work alternatives to drivers either
injured on the job, drivers with ADA qualifying
disabilities, and drivers unable to pass the
commercial drivers license exam.  Ms. Young did
not fit into any of these categories, so UPS denied
her request for light duty.  UPS reasoned that they
were treating her the same “as other persons not so
affected but similar in their ability or inability to
work” because she didn’t fit into these categories. 
UPS has successfully defended this policy,
although it is unclear how the Supreme Court will
resolve this.  It should be noted that UPS modified
its policy regarding requests for accommodations
from pregnant employees during this litigation.  

Even Wal-Mart has stepped into the fray
this year.  After much pressure and a class-action
law suit, in March of this year, Wal-Mart modified
its policies in relation to pregnant employees. 
Under Wal-Mart’s previous policy, workers
basically fit into two categories: one for those with
disabilities and one for those with medical
conditions.  Those in the latter category were given
a smal ler  al lowance of  reasonable
accommodations.  Pregnant workers were placed
into the latter category.  The revised policy now fits
pregnant employees into the first category to
provide for work related accommodations.

Hopefully 2015 will bring a resolution on
this issue.  Until then, the best practice may be to
provide reasonable accommodations to pregnant
employees.  

Practical Tip: Review your policy and
procedures, making sure that the policies address
the types of conduct that could constitute unlawful
discrimination on the basis of pregnancy,
childbirth, or a related medical condition.  Ensure
that your policies do not create any sort of disparate
treatment or disparate impact for women affected
by pregnancy, childbirth, or a related medical
condition.  Ensure that managers and employees
are trained on these policies.  Lastly, as with any
request for reasonable accommodation, go through
the interactive process with the pregnant employee
to determine if the request for reasonable
accommodation creates an undue hardship on the
employer.

THIS TIME THEY MEAN IT

Many employers breathed a sigh of relief
when the IRS delayed implementation of the
Affordable Care Act (ACA) employer mandate in
2013.  But the employer mandate takes effect in
2015 for companies who employ 100 or more
employees, and in 2016 for companies who employ
50 to 99 employees.

Under the employee mandate for 2015,
employers must offer comprehensive, affordable
coverage to 70% of their employees.  That number
rises to 95% in 2016.  Failure to do so in 2015
results in fees from $2,084 to $3,124 per full-time
employee, excluding the first 30 employees (80 in
2015 only) if at least ONE full-time employee
receives a premium tax credit in the marketplace.
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What is affordable, comprehensive
coverage?  Qualifying coverage must pay for at
least 60% of the covered health expenses.
Employees must not pay more than 9.56% of their
family income for employer coverage.  If these
tests are not met, the affected employee is eligible
for a tax subsidy in the marketplace.

Practical Tip: The mandate puts
significant pressure on employers with a large
proportion of entry-level employees.  Employers
should work with their benefit providers to ensure
that benefit plans offer minimum value, affordable
plans to at least 70% of full-time employees. 
Missing the mark by only one employee can
subject the employer to significant penalties.

COURT DELAYS HOME-CARE
WORKER REGULATIONS 

On December 23, 2014, only a week before
its implementation, a federal court barred the
Department of Labor from implementing a
regulation that required employers to pay their
companionship domestic workers minimum wage
and overtime.  As background, until recently, the
FLSA exempted all workers who provided care for
the elderly and disabled individuals from minimum
wage and overtime requirements.  Then last year,
the White House announced it was removing that
exemption for those workers effective January 1,
2015.  Of course, the above-referenced federal
court decision delays the implementation of that
change.    

In the opinion, U.S. District Judge Richard
J. Leon determined that the Department of Labor
lacked the authority to implement the new
regulation: “Congress surely did not delegate to the
Department of Labor ... the authority to issue a
regulation that transforms defining statutory terms

into drawing policy lines based on who cuts a
check, rather than what work is being performed.” 
The Judge’s opinion noted that in the last 7 years,
Congress repeatedly failed to pass a bill to change
the statutory language of the companionship
exemption: “The fact that the [Department of
Labor] issued its notice of proposed rulemaking
after six of these bills failed to move is nothing
short of yet another thinly veiled effort to do
through regulation what could not be done through
legislation.”  

This issue, though, is far from over. 
Almost immediately after the ruling, the
Department of Labor issued a statement that it
“strongly disagreed” with the court’s decision and
it was considering appealing the ruling.  So, stay
tuned for future developments.  

WELCOME TO NINA ATENCIO. 

The Employer’s Advisory welcomes its
newest contributor, Nina Atencio.  Nina joins
Bechtel & Santo, LLP after working more than
nine years with the Mesa County Attorney’s Office. 
We’re very excited about the wealth of experience
and knowledge that Nina brings.  

MICHAEL SANTO SELECTED AS
COLORADO BAR FELLOW

We are pleased to announce that the
Nominating Committee of the Colorado Bar
Foundation selected Michael Santo to become a
Fellow of the Colorado Bar Foundation. This
nomination is an honor that only 5% of lawyers in
Colorado receive.  Bechtel & Santo congratulates
Michael on this accomplishment and his new
association with the Foundation, which promotes
the advancement of justice through education and
grants. 
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Q & A

Q. An employee, who is a constant source of
irritation, submitted a written request for
a copy of her personnel file.  Must we
comply with her request?

A. There is no law in Colorado that requires
a private employer to allow its employees
to see/copy their personnel file(s). Unless
the employer has a written policy giving
the employee such right,  the employer can
deny the personnel file request.  

Q. With all the holidays coming up, we’re
having employees come in and work extra
hours during the non-holiday days.  That
pushes their compensation over 40 hours
because we also give them pay for the
holidays.  But they are still working less
than 40 hours.  Must we pay them
overtime for the hours?  And are we
required to pay them double time if they
end up working on a holiday?  

A. First,  Colorado employers only need to
pay overtime for hours worked; not hours
paid. So, unless the employee works more
than 40 hours in the workweek or more
than 12 hours in a workday, the employer
won’t owe them overtime wages. As for
the “double time,” there is no federal or
state law requiring employers to pay extra
for work on holidays, weekends, or
undesirable shifts.  This is up to the
employer.  

Q. We just laid off five employees and
provided severance payments to all. Are
the severance payments taxable?

A. Yes, the U.S. Supreme Court recently ruled

that severance payments are wages and,
thus, subject to FICA taxes. Indeed, the
Supreme Court found that severance
payments made to terminated employees
are remuneration for employment because
such payments are made in connection with
the employee’s services to the employer.
Thus, employers should pay their share of
FICA taxes and withhold the employees’
share of FICA taxes from the severance
payments. 

Q. Our former employee, Bob Timepadder,
just sent us a letter and an email
demanding we pay him for dozens of hours
of overtime he asserts he worked while he
worked for us.  We didn’t know he was
working overtime.  Must we pay him the
overtime he demands?

A. Probably not. The FLSA requires
employers to pay all hours that the
employer “suffers or permits” employees to
work. In short, employers must pay
employees for work they perform so long
as the employer knows or has reason to
believe the employee is working. In a
recent case, a non-exempt employee
alleged that his employer “must have
known” he worked overtime because the
building’s security logs  showed he was in
the building outside of business hours.  But
the employee admitted he had no evidence
that he actually worked during all the
periods he was in the building during off
hours.  Lesson: Have clear policies
requiring authorization for working
overtime and ensure that your supervisors
are enforcing the policy and holding
employees who violate the policy
accountable.   
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