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COLORADO GETS SERIOUS ABOUT
REQUESTS FOR INFORMATION 

The Scene: You’re flipping through the mail
and you catch a glimpse of that familiar envelope
with the return address:  “Colorado Department of
Labor and Employment, Division of Unemployment
Insurance.”  You sigh, and think, “Again?  I don’t
think ‘they’ even read what I write in these forms
because ‘they’ ask me 25 questions after I submit
information, most of which I already answered in
the initial response.  Forget it.”  You toss the
envelope, unopened, into your “circular file.” 

While such an approach may seem
appropriate, there are actually a number of
important reasons to provide information to the
Division.  For example, a 2013 Colorado
unemployment statute provides that the State can
charge an employer if: (1) the Division makes an
unemployment payment in error because the
employer did not respond timely or adequately to
the Division’s request for information; or (2) the
employer “has established a pattern of failing to
respond timely or adequately” to the Division’s
requests for information. C.R.S. § 8-79-102(5)(a). 
This statute also instructed the Division to issue
additional rules regarding this failure to respond.

Now, more than four years later, the
Division issued a first draft of rules aimed at
actually applying penalties against organizations
that fail to timely respond and provide adequate
information to the Division’s requests for
information.  Specifically, the new rules define
when a response to a request for information is
“timely” and when it is “adequate.”  For example,
“timely” means to respond in the period of time
allowed by the law, and “adequate” means that the
information an employer provides “is sufficient to
support a determination on the [unemployment]
issue...”  

The new rules also explain that a “pattern”
of failing to provide “timely” or “adequate”
information will result when an employer does not
respond timely or adequately two times in a one-
year period or when an employer does not respond
appropriately to two percent of the Division’s
requests it receives during a year, whichever
number is greater.  So, the rules build in a situation
where the Division “must” find that an employer is
liable for penalties due to a failure to respond.

With these new rules comes a proposal to
allow any finding that an employer engaged in a
pattern of failing to respond to requests for
information to be appealed like other
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unemployment decisions.  Presumably this means
that unemployment hearing officers will hear cases
and make decisions on whether an employer should
be found to have engaged in a “pattern” of failing to
respond. 

These rules are still in the early stages; even
the Division’s comments in the new rules identify
that the Division expects future revisions will be
made to them.  So watch for future Employer’s
Advisory editions for updates on this topic.

Practical Tip:   It is likely that Colorado
will implement rules in some form applying and
increasing the penalties imposed against an
employer for any failure (e.g., timeliness,
thoroughness, etc.) to respond to requests for
information.  So now is a good time to ensure your
organization’s practices for thoroughly and timely
responding are well established.  And if it has been
a while since your company reviewed its record
retention or file organization policies, now is a good
time to make any necessary changes as well.  

TALKING POLITICS AT WORK:
WHAT CAN EMPLOYERS DO?

The great philosopher Weird Al Yankovic
opined that “if you want to avoid heated arguments,
never discuss religion, politics, or whether the toilet
paper roll should go over or under.”  Despite these
wise words, politics seems to be at the forefront of
many people’s minds and workplace conversations
these days.  So, what can employers (both public
and private employers) do to ensure that political
discussions don’t seep their way into the workplace
and become the source of heated arguments?

For public employers, there are,
unfortunately, limited options for regulating such
speech because public employees have certain free

speech rights not afforded to employees of private
employers (i.e., federal and state Constitutional
rights like free speech, etc.). Additionally,
Colorado law protects state employees from
discrimination on the basis of their political
affiliations.  But public employers are not
completely without rights in this area.  For
example, if a public employer has an employee
who is spending so much time discussing politics
during work hours that the employee is not
performing the employee’s job duties, the public
employer can still discipline that employee; the
basis being the employee’s failure to perform the
job, not the political discussion.

On the other hand, private employers, who
don’t have to provide their employees with
Constitutional rights, may generally limit
discussions that occur in the workplace and during
work time.  So, it is generally permissible for
private employers to restrict employees from
discussing topics that are wholly political during
work hours. 

But there are still limits to private
employers’ abilities to restrict discussion topics. 
That is, Colorado law protects an employee’s
lawful off-duty, off-premises conduct, unless an
employee’s conduct is related to a job requirement
or there is a conflict of interest, or the appearance
of one.  C.R.S. § 24-34-402.5.  So, if employees
discuss political issues among themselves while
taking a lunch break or after work, the private
company may not be able to limit or restrict those
discussions, unless one of the exceptions above
applies to the conversation. Private employers
should also be careful not to limit discussions
among nonsupervisory employees that may be
political, but that also relate to the employees’
terms and conditions of employment, or to working
conditions.  The National Labor Relations Act
gives employees the right to discuss these topics.
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So, there can be overlap between political topics,
like healthcare or minimum wage issues, and the
working conditions applicable to a particular
workplace.

Finally, be mindful that Colorado law gives 
employees the right to take time off, with certain
limits, in order to vote.  And employers cannot
restrict or limit employees’ membership(s) in or
activities associated with their political affiliations. 

Practical Tip:  Proper policies and training
are critical when organizations want to limit
political discussions during work hours.  If your
organization seeks to limit political discussions
during work hours, make sure managers and
supervisors know and understand the boundaries of
that practice.  Finally, organizations should also
train their employees regarding the importance of
professional workplace conversations that, perhaps,
includes a reminder of those words from President
Thomas Jefferson: “I never considered a difference
of opinion in politics, religion, or philosophy, as
cause for withdrawing from a friend.”  Then again,
President Jefferson was also known to have caused
a newspaper to print during the election of 1800 that
then-President John Adams was a “rageful, lying,
warmongering fellow,” “a repulsive pedant,” and a
“gross hypocrite.”  And the two didn’t speak for
decades thereafter.  So, perhaps we shouldn’t follow
President Jefferson’s lead too closely. 

SEXUAL HARASSMENT:
REDUCING EMPLOYER LIABILITY

Harvey Weinstein, Bill O’Reilly, Matt
Lauer, Dustin Hoffman, Charlie Rose, Mark
Halperin, Michael Oreskes, Senator Al Franken,
House Representative John Conyers, Garrison
Keillor...  The list of individuals accused of
engaging in sexual harassment seems to grow longer

every day.  And while sexual harassment in the
workplace is certainly not a new issue, its recent
increased prominence in the national media will,
undoubtedly, cause ripple effects in workplaces
across the country.  After all, when Anita Hill
accused now-Supreme Court Justice Clarence
Thomas during Judge Thomas’s senate
confirmation hearings in 1991 of sexually
harassing her when the two previously worked
together at the EEOC, the EEOC saw a 400%
increase in sexual harassment charges in 1992

As background, Title VII to the Civil
Rights Act of 1964 prohibits discrimination on the
bases of race, color, sex, or national origin. 
Interestingly, when enacted, Title VII’s protections
did not include “harassment;” only
“discrimination.”  Subsequently, in 1980, the
EEOC issued guidelines declaring sexual
harassment also to be a violation of Title VII.  And,
a short time later, the United States Supreme Court
issued its first opinion regarding sexual
harassment:  Meritor Sav. Bank, FSB v. Vinson. 
Meritor incorporated many of the EEOC’s
guidelines.  In that case, the Court ruled that even
though Title VII only protected “discrimination,”
“harassment” was similarly covered because sexual
harassment was a form for sex discrimination.  

The Meritor Court further determined that
plaintiffs can establish a sexual harassment claim
by proving that the conduct was severe or
pervasive, created a hostile or abusive working
environment, was unwelcome, and was based on
the plaintiff’s gender.  As the Supreme Court later
explained in Harris v. Forklift Systems, Inc., a
hostile or abusive working environment must be
both objectively hostile or abusive and subjectively
hostile or abusive.  So, if conduct is not objectively
hostile or abusive, or if the individual who
complains about the conduct does not subjectively
find it to be so, then the conduct does not constitute
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unlawful harassment.  During this time, Congress
also amended the Civil Rights Act to provide
plaintiffs the right to trial by jury and greater
damages in lawsuits. 

The landscape for sex harassment cases was
again altered when the United States Supreme Court
issued two decisions (Burlington Industries, Inc. v.
Ellerth and Faragher v. City of Boca Raton) on the
same day in 1998.  In these decisions, the Supreme
Court identified that employers can be subject to
vicarious liability for unlawful harassment by
supervisors.  In short, this means an employer is
responsible for a supervisor’s act, whether or not the
employer has/had knowledge of those acts.  

The Supreme Court based this determination
on two principles: (1) employers should be
encouraged to prevent harassment, particularly by
supervisors; and (2) employees should be
encouraged to avoid or limit the harm from
harassment.  In order to address these principles, the
Court held that an employer is always liable for a
supervisor’s unlawful harassment if it causes an
employee an adverse employment action.   But if it
does not result in an adverse employment action,
then the employer may be able to avoid liability or
limit damages by establishing an affirmative defense
that includes two necessary elements:

• the employer exercised reasonable
care to prevent (e.g., handbook
policies) and promptly correct any
harassing behavior, and

• the employee unreasonably failed to
take advantage of preventive or
corrective opportunities provided by
the employer. 

So, in short, to reduce exposure for claims of
sexual harassment, employers are wise to enact

policies regarding sexual harassment (and other
protected classifications) and to require training for
all employees, particularly supervisors, regarding
protected-classification harassment.  In fact, in
most EEOC investigations, the EEOC will request
the employer to provide the EEOC with
information about recent trainings conducted by the
employer for employees.  While such training
should certainly focus on what does/what does not
constitute a hostile work environment and the
proper ways for employees to report such concerns,
it is also critical for the training to identify the
organization’s intent to root out all inappropriate
and unprofessional conduct.  After all, while
“inappropriate and unprofessional” is a lower
threshold than established by the EEOC and courts
to prove sexual harassment, it’s critical for
employers to address such conduct at the early
stages, before it becomes a basis for a claim. 

Practical Tip: It is easy to set aside
Employee Handbooks and put off employee
trainings in order to attend to more pressing
matters.  But as we are seeing in the media, sexual
harassment claims remain important issues in the
workplace.  So, in the new year, take time to
review your organization’s Employee Handbook to
determine whether your antidiscrimination and
antiharassment policies should be updated.  And be
sure to conduct training for all employees, with
special training sessions for supervisors and
managers. 

“WE’VE DECIDED TO ELIMINATE
ALL ROMANTIC RELATIONSHIPS

IN THE OFFICE.”  

With all the recent headlines regarding
sexual harassment, many employers are probably
pondering whether one approach to limit any such
claim would be to restrict all dating in the office. 

Prepared by Attorneys Betty Bechtel, Michael Santo, Alicia Severn, and Melissa Culotta
Copyright 1994-2017 Bechtel & Santo



5

After all, while a recent study by the National
Academy of Sciences estimated that more than 20
percent of married couples met at work, not every
dating relationship ends with “happily ever after.” 
Unfortunately, such a blanket policy may be
unlawful under Colorado law.  

That is, C.R.S. § 24-34-402.5 prohibits
Colorado employers from terminating an employee
for off-duty, off-premises legal activity.  As you
recall, this statute was recently in the news because
a Colorado employee filed a claim on the basis that
his organization could not terminate him for failing
a drug test because smoking marijuana was lawful
in Colorado.  The Colorado Supreme Court denied
his claim because, in short, smoking marijuana
remains illegal in the United States.  So, the Court
ruled, for the purposes of that statute, the employee
was not engaging in legal activity when he was
smoking marijuana.  Dating, though, remains legal
in Colorado and in the United States, even between
co-employees.  So, can an employer limit employees
from dating each other, clients, etc.?  

Well, to use an oft-repeated answer
frequently found in the Employer’s Advisory: “It
depends.”  First, the statute does not restrict an
organization from enforcing rules “in the
workplace;” it just discusses conduct “off the job.” 
So, an employer could set rules regarding such
conduct in the workplace.  Although, that said, it
may be better for an employer to focus on the
employee performing, or not performing, the
employee’s job duties.  For example, if two
employees spend so much time flirting during work
time that they fail to complete their work, then it
would be easier to address the issue by discussing
their lack of performance, rather than the cause of
that failure (i.e., their romantic relationship).  

Second, the statute provides an exception
when the conduct creates a conflict of interest such

as, for example, when the dating relationship in
question is between a supervisor and subordinate. 
In fact, such a situation was the basis of a recent
case where the court ruled that an employer could
terminate an employee for dating a client.  See 
Ruiz v. Hope for Children, Inc.  This case would
seem to permit organizations to develop a no-
dating policy for situations where an employee is
dating a client, or a supervisor is dating a
subordinate, and in any situation where the
company could identify why the relationship
conflicted with the employer’s interests.  

Practical Tip:  The Ruiz decision is a very
important decision for Colorado organizations
wishing to limit workplace romantic relationships
that create the appearance of a conflict of interest.
And employers are encouraged to develop and
implement a policy regarding such conflicts of
interest. 

ALICIA SEVERN BECOMES A 
MEMBER/PARTNER OF

BECHTEL & SANTO

On January 1, 2018, Alicia Severn will
become a member/partner of Bechtel & Santo. 
Further, sometime early in the new year, the firm
will officially change its name to Bechtel, Santo, &
Severn.  As those who have worked with Alicia
know, she possesses a wealth of knowledge
regarding many aspects of the law, particularly
employment law, and constantly strives to produce
the best for her clients. The firm is very proud to
welcome Alicia into her new role.  Congratulations
Alicia!  
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Q&A

Q. Just before Thanksgiving, I had three
employees call in to say they were sick and needed
to take off Monday through Wednesday.  Our
company was closed on Thursday and Friday for
Thanksgiving.  This really put us in a bind.  What
can I do to prevent this from happening again? 

A. The first place to start is by
reviewing your organization’s sick leave policy. 
Often, companies include language indicating that
they have the right to request proof of the need for
any leave that is requested with less than one day of
notice.  So if an employee requests to use a sick day
on the day before Thanksgiving, the organization
may have a reasonable basis to request the employee
to provide substantiating information about the need
for leave.  In addition, many organizations’ sick
leave policies state that the employer may discipline
or discharge an employee for providing false or
misleading information about the reason the
employee needed to take leave.  Now, if an
employee calls you on New Year’s Eve and you can
hear the employee sneezing and coughing, you may
not need to ask for substantiating information.  But
it is often good to be prepared in case you need to
ask for it. 

Q. I just caught an employee stealing. 
Can I deduct the loss from his paycheck?

A. Colorado law requires an employer
to report employee theft to law enforcement if the
employer is going to deduct from the employee’s
wages for theft.  And if no charges are filed against
the employee within 90 days after the police report,
if the employee is found not guilty, or if the charges
are dismissed, the employee is entitled to recover
from the employer any amount improperly withheld
plus interest.  The prevailing party may also be
awarded court costs or attorneys’ fees. 

Additionally, if an employer is found to have
withheld wages without good faith for doing so, the
employee may be awarded treble damages.  So, be
sure to have significant evidence of such theft to
turn over to authorities before deducting from an
employee’s wages.  

Q. John has post-traumatic-stress
disorder from his experience in Iraq. On two
occasions it has caused him to hit another
employee who accidently startled John.  John says
his PTSD is getting worse and that he may strike
others if they startle him. Since we know John has
this disability, must we continue to employ him
even though he is violating our “workplace
violence” policy?

A. Employers do not have to tolerate
violence in the workplace, even if the violent acts
are the product of a disability.  Additionally, an
employee who is a “direct threat” to others in the
workplace is not a “qualified” individual protected
under the Americans with Disabilities Act.  But the
specific facts must be analyzed.  For instance, if
you have tolerated violent acts (physical horseplay,
hitting, pushing) by employees, terminating John
could be disability discrimination.  Whether his
condition is a direct threat depends on the severity
and likelihood of potential harm to others.  Jarvis
v. Potter, 2007 WL 2452686.  

Q. What is the minimum wage in
Colorado? 

A. Pursuant to a Colorado
Constitutional Amendment, starting on January 1,
2018, Colorado’s minimum wage raises to $10.20
per hour.  Next year, in 2019, it will go to $11.10. 
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