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FOR WANT OF A NAIL – CHECK
YOUR SEVERANCE AGREEMENTS

For want of a nail the shoe was lost;
For want of a shoe the horse was lost;
For want of a horse the battle was lost;

For the failure of battle the kingdom was lost—
All for the want of a horse-shoe nail.

-Unknown

Versions of this proverb have floated about
for centuries, from Shakespeare to Benjamin
Franklin to the “What if....” skits on Saturday
Night Live, all to drive home the point that little
details matter and little mistakes can have big
consequences.

The case of Foster v. Mountain Coal
Company, L.L.C. illustrates how a small nail may
lose the battle.  In Foster, a miner was offered and
accepted a severance agreement as part of a
reduction in force.  The agreement included
language informing the employee that he was
signing the agreement “voluntarily with full
knowledge of its significance after opportunity for
consideration and consultation with [his] attorney,
family and/or advisors ….”   Despite signing this
agreement, the miner subsequently brought an age

discrimination claim against the organization.  The
organization, of course, moved to dismiss based on
the signed agreement.  The Court, though, allowed
the plaintiff to proceed with his lawsuit because, it
determined, the agreement’s “passive language in
the past tense” did not adequately advise the
employee to seek legal counsel before signing the
agreement as required by the Older Workers
Benefit Protection Act.

Upon reconsideration, the Court reversed
its decision, finding that the advisement was
adequate and noting that the plaintiff actually
consulted counsel before signing the agreement. 
Foster v. Mountain Coal Co., L.L.C., No.
12 CV 03341, 2014 WL 2024877, at *1 (D.
Colo. May 16, 2014) on reconsideration,  61 F.
Supp. 3d 993 (D. Colo. 2014).

But the cautionary tale remains.  The
OWBPA is specific on what must be included in
severance agreements offered to an individual who 
is 40 years of age or older and where the company
is asking the individual to waive his/her age
discrimination claim.  The agreement must:
 
C be written in a manner that can be clearly

understood;
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C specifically refer to rights or claims arising
under the Age Discrimination in
Employment Act;

C advise the employee in writing to consult
an attorney before accepting the agreement;

C provide the employee with at least 21 days
to consider the offer;

C give an employee seven days to revoke his
or her signature;

C not include rights and claims that may arise
after the date on which the waiver is
executed; and 

C be supported by consideration in addition
to that to which the employee already is
entitled.

And these requirements are just the floor
when determining whether an agreement is
adequate.  For example, the Equal Employment
Opportunity Commission is aggressively pursuing
companies who use severance agreements that the
EEOC believes interfere with an employee’s rights
to file or assist with charges of discrimination.  In
EEOC v. CVS Pharmacy, Inc., the EEOC is
challenging broad, non-specific waivers of claims,
non-disparagement clauses and clauses requiring
the former employee to cooperate with the
company on any administrative investigation, etc. 
Oddly, the language the EEOC challenges in some
instances is identical to language that the EEOC
approved only a few years ago.

Practical Tips.  An agreement that you
used only a year ago might already be outdated. 
And if you are using the same waiver that you used
several years ago, you are almost certainly open to
a challenge that the agreement is invalid.  Have you
revised your agreement to eliminate any language
that would discourage a person from filing or
assisting in an administrative charge of

discrimination with the EEOC?  Do you have
strong language specifically naming the claims that
are waived, including specific mention of ADEA
when appropriate and direct language advising the
employee to seek legal counsel?  And of course,
since you recommend that the employee seek legal
counsel, you should consider doing so yourself. 
After all, checking horse-shoe nails now may save
you a battle later.

USE-IT-OR-LOSE-IT VACATION
PAY AND THE DEPARTMENT OF

LABOR’S HINT AS TO ITS 
POSITION ON THE ISSUE

An oft-repeated debate in Colorado is
whether employers can implement a “use-it-or-
lose-it” vacation policy.  Generally, these policies
either provide that an employee does not receive
compensation for accrued leave upon termination
or that employees can only carry over a certain
amount of leave from year-to-year.  Until recently,
the Colorado Department of Labor kept fairly quiet
on the issue.  But in a recent announcement, it
appears that the Department will soon be
“formalizing” its informal approach to the issue.  

Initially, as background, the Colorado
statute defining “wages,” C.R.S. § 8-4-101, states
that all vacation pay earned is to be considered
“wages.”  So, the theory goes, since employers
can’t take away “wages” that an employee has
already earned, the employer can’t take away
vacation pay earned, because it’s also wages. 
Further, the Colorado Department of Labor’s
Advisory Bulletin and Resource Guide states, “[i]f
an employer provides paid vacation for an
employee, the employer shall pay upon separation
from employment all vacation pay earned...”  
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Those arguing that employers can have a
“use-it-or-lose-it” vacation policy often claim that
the exact language of the wage statute provides that
employers can handle their vacation policy “in
accordance with any agreement.”  See C.R.S. § 8-
4-101.  The problem with this argument is that
most employers put their vacation policy in the
organization’s employee handbook, which
generally tells employees that it’s not an
“agreement.”  Further, to the extent that an
employer enters into a vacation-leave agreement
with an employee, the employer loses a lot of
discretion in being able to change the agreement
because one party to a true agreement can’t simply
change the agreement to their liking.  

Suspiciously, outside of the reference to the
issue in the Advisory Bulletin, the Colorado
Department of Labor hasn’t taken a “formal”
position on the issue, nor has there been any
Colorado case on the issue.  But that lack of a
formal position by the CDOL may be changing in
the near future because earlier this month the
CDOL announced that it would soon be taking a
more formal position that employers can’t have a
“use-it-or-lose-it” vacation policy, nor can
employers have a forfeiture clause in their policy. 

The CDOL claims that the upcoming
formal announcement is based on the recent
passage of the Colorado Wage Act.  That Act
permits individuals to request an administrative
hearing when filing a claim against an  employer or
former employer for unpaid wages of $7,500 or
less.  Of course, regardless of the amount claimed,
employees may elect to file a lawsuit instead of
asking the CDOL for assistance, or if they feel the
CDOL fails to resolve their claim to their
satisfaction.

Practical Tip.  While there is currently no
definitive answer as to whether an organization can

have a use-it-or-lose-it vacation policy, the
Employer’s Advisory continues to recommend that
employers not implement such a policy.  Instead,
we recommend employers adopt a maximum-
accrual vacation policy instead of use-it-or-lose-it. 
For example, set a policy that employees can’t
accrue more than 10 days and, once they reach this
amount, they can’t accrue additional leave until
they use some leave.  Or if your organization gives
employees a lump sum of leave on a certain date,
the employee would not receive all the possible
accrual if they have anything left in their vacation-
leave bank.  In short, employees can’t “lose”
vacation pay that they haven’t accrued.  So, setting
maximum accrual, after which no additional
benefits accrue until some are used, prevents a use-
it-or-lose-it situation and, also, potential liability
over this issue.  

THE NLRB CHANGES ITS JOINT-
EMPLOYER TEST: WHAT

EMPLOYERS NEED TO KNOW  

In 1984, the National Labor Relations
Board issued two decisions concerning joint
employers. In those decisions, the NLRB said that
in order for two or more separate companies to be
considered “joint employers,” both companies
must have “direct and immediate” control over the
terms and conditions of an employee’s employment
and actually use such authority.  So, for example,
if only one company could set the employee’s rate
of pay, work schedule, and other terms and
conditions, then a second company generally would
not be found to be a joint employer.

That was the state of the law for 31 years,
until August 2015.  Last month, the NLRB
dramatically revised its joint employer standard
that had been the law for more than three decades. 
The case before the NLRB concerned whether two
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companies, Browning-Ferris Industries (BFI) and
its staffing agency, Leadpoint Business Services,
were joint employers.  BFI’s own employees
worked mostly outside the recycling plant at issue,
while BFI contracted with Leadpoint to supply
workers’ services for the positions working inside
the recycling plant.  A union sought to represent
the Leadpoint workers, and the issue arose as to
whether Leadpoint and BFI were the joint
employers of these workers. 

The Regional Director who first heard this
case said that BFI and Leadpoint were not joint
employers because BFI did not have direct and
immediate control over those workers’ terms and
conditions of employment.  BFI did not control
hiring, selection, pay, benefits, job tasks or
performance, workplace discipline, or other
conditions of employment.

On appeal to the NLRB, the Board
determined that it was time to abandon its long-
standing joint employer rule and implement a new
one.  The NLRB’s new joint-employer standard
focuses on whether two or more separate entities
are “common law” employers along with analyzing
whether those organizations have the authority to
affect the terms and conditions of an employee’s
employment.  The NLRB made clear that the
“common law” test means that the Board will
examine the way in which two or more entities
exert control over an employee’s terms and
conditions of employment, whether or not each
company actually puts to use that authority.  In
other words, if one company has the ability to
discipline an employee of another company, even
though the company has never done so, this ability
to discipline favors a finding of joint-employer
relationship. 

The potential effects of this decision may
be far reaching.  In the BFI and Leadpoint case, the

Board allowed the union’s petition to represent the
workers to proceed forward.  However, there are
other cases outside of the union context that are
also on the NLRB’s agenda that this decision will
impact.  The NLRB’s General Counsel issued more
than 300 unfair labor practice charges against the
McDonald’s corporation and of some of its
franchisees over the past couple years.  One of the
issues that arose in those charges is whether
McDonald’s as a franchisor company is liable for
the actions of its franchisees.  This new decision
from the NLRB could affect whether all
franchisors and franchisees are more likely to be
considered joint employers, thus sharing in
liability. 

If your organization utilizes workplace
assistance from workers provided by a separate
company or that also work for another
organization, now is the time to evaluate that
relationship in order to determine where potential
legal risk may lie because the potential legal
exposure in the joint-employment context has
expanded.  

COLORADO’S PARENTAL LEAVE
LAW EXPIRES 

It’s not often that we see a statute that
contains an express time limit.  But Colorado’s
Parental Involvement in K-12 Education Act
statute was one such law.  When the statute was
enacted in 2009, one of the statutory sections stated
that the law would automatically repeal on
September 1, 2015.

This legislative term, Colorado’s House of
Representatives introduced a bill that would have
repealed the end date of the statute.  HB 15-1221
was proposed in February to slightly change and
permit the statute to be effective in perpetuity.  In
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March, the bill went to the Senate and was
“postponed indefinitely.” The bill was not
addressed or, critically, passed during the rest of
the term. 

So, on September 1, 2015, the parental
involvement leave statute in Colorado expired by
its own terms.  For now, Colorado employers are
no longer obligated to provide this leave to
employees, although many may want to continue
doing so as a general benefit for employees. 
Colorado may see a similar bill introduced in the
legislature’s next term.  We will keep you updated.

Practical Tip.  If you have a Parental
Leave Policy in your Handbook, you should
consider whether you want to offer such leave to
employees.  

BECHTEL & SANTO CELEBRATES
ITS 10-YEAR ANNIVERSARY 

On October 1st, Bechtel & Santo celebrated 
its ten-year anniversary!  We’re grateful to our
clients, employees, and vendors for their patronage
and support over the last ten years and look
forward to continuing those relationships.  

Bechtel & Santo traces its roots back to
Detroit, where early in her career, co-founder Betty
Bechtel worked with Michael Santo’s father, Ron
Santo, at Dykema Gossett law firm.  In 1994,
Michael moved to Grand Junction from Michigan
to join Dufford, Waldeck, Milburn, and Krohn
LLP, the firm Betty had joined in 1980 when she
returned home to Colorado.  The two practiced
there together until 2005, when they decided to
start their own firm.  Betty retired from active
practice in 2011, but still contributes to the
Employer’s Advisory and brings much appreciated
treats to the office. Currently the firm consists of

attorneys Michael Santo, Alicia W. Severn and
Dean Harris, and office staff Sarah Malcangi and
Jill Burkey.

EMPLOYMENT LAW AND FLSA
UPDATE SEMINAR IN 
GLENWOOD SPRINGS 

Being in hot water isn’t fun unless you’re
taking a relaxing soak in the hot springs in
Glenwood Springs.  Join the Bechtel & Santo
attorneys for a new seminar that will guide
attendees through the sometimes confusing and
overwhelming world of rules and requirements
employers need to follow to keep themselves out of
hot water.  

This seminar will focus on upcoming
changes to the Fair Labor Standards Act featuring
a new session covering the FLSA, possible changes
to regulations and how to conduct a thorough self-
audit to ensure compliance, and another new
session addressing day-to-day wage-and-hour
issues.  In addition to learning how to prepare for
the upcoming FLSA changes, participants will
discover what to include in an employee handbook
and how to contest and defend against
unemployment claims.  The new discrimination
laws will also be reviewed.  

This seminar is a must for human resource
managers, presidents, CEOs, owners, management,
and those concerned about upcoming changes to
the wage-and-hour laws and discussions regarding
the other referenced employment laws.  

The seminar will take place on Wednesday,
October 21, 2015 in Glenwood Springs.  Please see
http://www.bechtelsanto.com or call (970) 683-
5888 for additional information, specific location,
agenda, etc.  We hope to see you there!
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Q & A

Q: One of our managers recently interviewed
an applicant who insulted our reception
staff before leaving our office. This has
never happened before. What should we
do?

A. Unfortunately, this kind of behavior during
the hiring process happens from time to
time.  Even if the applicant is otherwise
qualified, the reported behavior will likely
prevent hiring, which could lead to a claim
from the applicant of unlawful
discrimination.  So the key is document,
document, document, just like any other
workplace situation.  For example, if an
applicant insults or threatens an employee,
ask the employee to write down what the
applicant said, when the applicant said it,
and how the employee responded. Ask the
employee to sign his or her statement and
date it in order to verify that it is the
employee’s own statement.   But if a threat
is more serious, such as if an applicant
threatens bodily harm to any employee or
acts in an aggressive manner, it may be
appropriate to contact local law
enforcement.  Make sure your employees
know that they may contact the police if
anyone makes a credible threat. 

Q. What’s this about Colorado enacting a new
workplace authorization law?  Does this
mean that we have to fill out two I-9 forms? 

A. Actually, Colorado enacted that State-
authorization requirement, similar to the
Federal I-9 form, in 2007.  See C.R.S. § 8-
2-122.  The State recently increased its
enforcement of that requirement.  The
Colorado statute regarding authorization to

work in the United States requires
employers to affirm the following within
20 days of hiring a new employee for work
in Colorado:  (1) the employer examined
the legal work status of the new employee;
(2) the employer will retain file copies of
the documents required by the I-9 Form;
(3) the employer has not altered or falsified
these documents; and (4) the employer has
not knowingly hired an illegal alien.  The
Colorado form can be found on the
Colorado Department of Labor’s website.
The recent amendments clarified that it’s
the employer’s, not the employee’s,
responsibility for ensuring that these forms
are properly completed and that the
employer cannot leave items blank or
incomplete.

Q. My assistant was given a written warning
last month for being rude to customers. 
She has asked me to remove the warning 
from her personnel file because it’s been a
month since it occurred.  Should I do it?

  
A. Never agree to remove a warning from a

personnel file, unless the warning is
incorrect, contains illegal statements, or
was given for an illegal purpose.  You may
want to rely on the warning if the
misconduct is repeated and you elect to
terminate the employment.  It could make
the difference between winning and losing
an unemployment benefits dispute, or a law
suit filed by the employee.
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