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NEW FLSA REGULATIONS 
ARE HERE!

If you’re an avid reader of The Employer’s
Advisory (And who isn’t?), you know that we have
been reporting for some time about the Federal
Department of Labor’s intention to issue new wage
and hour regulations.  So, it was with little surprise
that the DOL recently published its final wage and
hour regulations, which are set to go into effect on
January 1, 2020.

In this final rule, the minimum salary
requirement for the “white-collar exemptions”
(executives, administrative, professional, and
computer employees) will increase from $455 per
workweek to $684 per workweek ($35,568 per year)
beginning on January 1, 2020.  The DOL did not
make any changes to the duties tests of any of the
white-collar exemptions.

Similar to the proposed rule, the final rule
also allows nondiscretionary bonuses, incentive
compensation, and commissions to apply to part of a
white-collar exempt employee’s required
compensation, but only up to 10% of the required
salary amount.  Such nondiscretionary bonuses,
incentive compensation, and commissions must be

paid at least annually, or on any other more-
frequent schedule, as determined by the
organization.  Employers also have flexibility to
choose an annual period, whether it be a calendar
year, a fiscal year, an employee’s anniversary year,
or another 52-week period. 

For employers who take advantage of this
new rule that allows up to 10% of the required
salary amount to be covered by nondiscretionary
bonuses, incentive compensation, or commissions,
the new regulations importantly state that if an
employee is below the minimum salary amount at
the end of the annual period, employers can make
a “catch-up” payment not later than the next pay
period after the end of the year period, and this
“catch-up” payment will be credited to the year that
just ended and not to the next year.  One pay period
may be very short for some organizations.  So if
your organization is seeking to take advantage of
this rule, be sure to put in place a system to review
employees’ salary and incentive compensation at
the end of the year in order to ensure all
requirements are met and to identify if any catch-
up payments are needed.  

The new rules also raised the minimum
compensation required to classify an individual
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under the highly-compensated employee exemption
(“HCE”) from $100,000 annually to $107,432
annually. This exemption requires the employee’s
primary duty to include performing office or
non-manual work and at least one of the exempt
duties or responsibilities of an exempt executive,
administrative, or professional employee. Thus, for
example, an employee may qualify as an exempt
highly compensated executive if the employee
customarily and regularly directs the work of two or
more other employees, even though the employee
does not meet all of the other requirements in the
standard test for exemption as an executive.

To qualify for the highly-compensated
exemption, the employee must receive at least $684
per workweek on a salary or fee basis; the 10%-
nondiscretionary rule available to other white-collar
exempt employees (see above) does not apply to the
HCE exemption.  That said, an HCE employee’s
annual compensation may take into account
commissions, nondiscretionary bonuses, and other
types of nondiscretionary compensation.  And the
DOL’s new regulations also allow for a “catch-up”
payment to be made to HCE employees, if an
employer finds that the employee’s total annual
compensation falls below the $107,432 threshold at
the end of the year.  This “catch-up” payment must
be paid on the HCE employee’s last paycheck or
within one month after the end of year period and
will only apply to the previous year’s compensation. 
Again, it is important for employers to identify which
52-week period it applies to these calculations, and
to publicize that selection.

Practical Tip: It will be very important to
correctly analyze which exempt classification each
exempt employee falls into because different
compensation rules apply to white-collar exempt
employees versus highly-compensated employees.  In
addition to ensuring that your organization’s exempt
employees are paid at least $684 per workweek, this

is also a good time to ensure that your
organization’s exempt employees continue to
satisfy the applicable duties test. 

COLORADO ESTABLISHES 
BAN-THE-BOX PROCEDURES

As you will undoubtedly recall, during this
year’s legislative session, Colorado enacted a law
(i.e., House Bill 19-1025 – Limits on Job Applicant
Criminal History Inquiries) that prohibited
requiring an applicant to provide information about
past convictions on their initial application for
employment.  Part of the law required the Colorado
Department of Labor and Employment (“CDLE”)
to establish procedures regarding how the CDLE
was going to handle, investigate, determine,
impose penalties on, etc. regarding alleged
violations.  To that end, in August 2019, the CDLE 
issued the “Colorado Chance to Compete Act
Rule.”  A few of the rules Colorado employers
should keep track of include: 

• Colorado employers are required to keep
copies of all written applications, electronic
applications, and advertisements for all
employment positions for 18 months.  

• Individuals submitting a complaint with the
Division must submit the complaint within
12 months of the alleged violation.  

• The complaint must be submitted using the
Division’s approved form.

• In investigating complaints, the Division
will not inquire into the applicant’s
immigration status.  

• The Division will issue a written
determination to both the employer and the
complainant.  
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• The determination will include whether the
employer complied with the law; the steps
the employer must take to cure the violation;
and any civil penalties ordered. 

• Either the employer or the complainant may
file an appeal, which will be conducted in a
process that appears to look like an
unemployment hearing.  

Practical Tip:  While the regulations
identified in the Colorado Chance to Compete Act
rules are quite extensive, the key for Colorado
employers is to ensure that they don’t inquire into an
applicant’s criminal history in the initial application. 
In short, Colorado employers may not: (1) advertise
that a person with a criminal history may not apply
for a position; (2) place a statement in an
employment application that a person with a criminal
history may not apply for a position; or (3) ask about 
criminal history on an initial application. 

COLORADO DEPARTMENT OF
LABOR AND EMPLOYMENT TAKES

ALL PREVIOUSLY-ISSUED
GUIDANCE  “OFF THE TABLE” 

As far back as anyone in The Employer’s
Advisory can recall, the Colorado Department of
Labor and Employment has issued, upon request,
“opinion letters” in response to requests for
clarification regarding Colorado employment law
issues. For example, such opinion letters offered
advice from the CDLE about matters such as whether
employees qualified for wage law exemptions and
what proper deductions could be taken from an
employee’s paycheck. While these opinion letters
were not necessarily binding on courts, they could be
helpful to employers attempting to navigate through
and understand all the CDLE’s requirements.  

Similarly, the CDLE often issued a
publication titled “Advisory Bulletins and
Resource Guide.”  This publication, which was last
issued in 2012, provided clarifying information
from the CDLE regarding a number of
employment-law topics, and addressed a number of
issues that were not otherwise identified in
Colorado law.  

But suddenly in June 2019, the CDLE
announced it was rescinding all opinion letters, as
well as declaring that the Bulletins to be “no longer
operative.”  The Division stated it would continue
to provide “non-binding guidance” to anyone who
contacted the Division with an employment-law
question.  And the Division also identified that it
would start issuing “Fact Sheets,” which would be
available to the public.    

Frankly, it’s unclear why the CDLE
suddenly decided to rescind all previous letters and
Bulletins and address employment law issues in a
different manner.  So, it’s also unclear as to what
the potential implications will be with this change
of procedure.  But The Employer’s Advisory will
endeavor to keep its readers apprised of the
CDLE’s future pronouncements.  

Practical Tip: Employers should strive to
stay apprised of CDLE announcements, but
continued reliance on opinion letters or the
Advisory Bulletins may be risky because the CDLE
retracted that guidance. 

UPDATE TO COLORADO’S 
CLEAN INDOOR AIR ACT  

About a decade ago, the Colorado
legislature enacted the Colorado Clean Air Act. 
This Act prohibited an individual from smoking in
any indoor area and within a 15-foot radius outside
of the main or front doorway. 
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Recently, the Colorado legislature slipped
through an important amendment to that Act.
Specifically, the amended Act now also covers
vaping and e-cigarettes, in addition to smoking.  The
new law also increases the distance from public
entrances where people can smoke or vape from 15
to 25 feet. 

Practical Tip:  All Colorado companies
should review their Employee Handbook to ensure
that their smoking policies include these amendments
and ensure this rule is implemented on their property. 

NEW OPINION LETTER ON
CALCULATING REGULAR RATE

 
Just when you thought calculating overtime

could not get more complicated, the Wage and Hour
Division of the United States Department of Labor
(“WHD”) issued a new opinion letter regarding how
certain nondiscretionary bonuses calculate into an
employee’s regular rate for the purpose of computing
overtime (Opinion Letter 2019-7).  In sum, the WHD
takes the position that employers who provide
nondiscretionary bonuses to nonexempt employees,
and who base the bonus on work performed during
multiple workweeks, and pay the bonus at the end of
a bonus period, must go back and calculate an
employee’s regular rate for each workweek in the
bonus period and pay additional overtime
compensation accordingly.

The FLSA requires that nonexempt
employees receive one-and-a-half times their regular
rate of pay for all hours worked over forty (40) in a
workweek (i.e., overtime pay).  According to the law,
the regular rate of pay is “all remuneration for
employment paid to, or on behalf of, the employee”
and includes nondiscretionary bonuses. 
Nondiscretionary bonuses include those that are
offered on a regular basis and are recognized and
expected by the employee (e.g., regular production

bonuses), as well as those that are the result of a
collective bargaining agreement.  Because
nondiscretionary bonuses are included in the
regular rate of pay, they must be used in
determining an employee’s overtime rate of pay. 

In the example set forth in the WHD’s new
opinion letter, the employer paid an employee a
quarterly bonus and an annual qualification bonus. 
The quarterly bonus consisted of: (1) 15% of the
employee’s contractual hourly rate for all hours in
which the employee earned a straight-time rate; (2)
22.5% of the employee’s contractual hourly rate for
all hours in which the employee earned a time-and-
a-half rate; and (3) 18.75% of the employee’s
contractual hourly rate for all hours in which the
employee earned a double-time rate.  The annual
bonus was 1% of the straight-time hourly rate for
2,080 hours.

The WHD addressed the quarterly bonus
and the annual bonus separately.  Regarding the
annual bonus, the WHD explained that, after
paying the annual bonus, the employer must
recalculate the employee’s regular rate of pay for
each workweek in the bonus period (i.e., the entire
year) and pay the overtime compensation due based
on the annual bonus. 

Regarding the quarterly bonus, in this case,
the employer need not recalculate the employee’s
regular rate because the bonus already includes the
overtime rate.  That is, because the quarterly bonus
includes 22.5% of the employee’s contractual
hourly rate for all hours in which the employee
earned a time-and-a-half rate and because 22.5% is
1.5 times 15% (i.e., the bonus for all hours in
which the employee earned a straight-time rate),
the overtime necessarily includes the
corresponding bonus.  The WHD stated that this
payment plan complies with the FLSA’s overtime
requirements for the bonus, and thus, the employer
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does not need to go back to add any amount to the
employee’s overtime compensation.

Practical Tip:  Employers should make sure
they are paying employees overtime based on the
regular rate of pay, including nondiscretionary
bonuses, if applicable.  If an employer cannot
ascertain the weekly amount of the bonus until after
the employee is paid (e.g., a bonus after the end of
the year), the employer should review the affected
employees’ pay records and pay any additional
overtime accordingly.

RELIEF IS IN SIGHT FOR
EMPLOYERS REQUIRED TO FILE

AN EEO-1 REPORT!

If your organization is subject to the EEO-1’s
reporting requirements, you know that this year’s
report was more difficult than usual due to the
EEOC’s requested pay data (Component 2).  But that
won’t be so next year.

While no changes will be made to the EEO-1
report that is due this year (i.e., in 2019), with its
Component 2 pay data requirement, going forward,
the EEOC has only requested to collect Component
1 employee data.  That is, the EEOC filed a notice on
September 12, 2019, asking the Office of
Management and Budget (OMB) to approve the
EEOC’s collection of EEO-1 Component 1 data for
the next three years in the future.  The EEOC did not
request to collect Component 2 data in the next three
years.

The EEOC’s notice is subject to a 60-day
comment period.  If no changes are made, we expect
that EEO-1-covered employers will not need to
collect Component 2 pay data for at least three years. 
Whew!   

 THE EMPLOYER’S ADVISORY’S 
UPCOMING SEMINARS

The Employer’s Advisory has a lot
upcoming seminars that will provide attendees with
the opportunity to learn about the recent changes in
Colorado employment law, the use-it-or-lose-it
vacation pay issues, new wage-and-hours laws, etc.

Glenwood Springs.  On October 9, 2019,
Michael Santo will present an employment-law
seminar in Glenwood Springs from 8:30 a.m. to
3:00 p.m.  This seminar will focus on all the recent
changes facing Colorado employers.  Go to
businessasap.com/seminar for more details. 

Grand Junction.  On October 24, 2019,
Michael Santo, in conjunction with WCHRA, will
present an employment-law seminar in Grand
Junction that will focus on all the recently changed
implemented by the FLSA and CDLE.  More
details are to come.  

Durango.  On October 28, 2019, Michael
Santo will educate participants on the basics of
how to foster a respectful and professional
workplace, identify what is acceptable and
unacceptable workplace behavior, and how to
speak up and report incidents of harassment and
retaliation. This training will focus on promoting a
healthy, inclusive, and safe workplace for
everyone.  Go to https://www.eventbrite.
com/e/sexual-harassment-prevention-training-tic
kets-70683477183 to register for this event.  

Vail/Frisco.  On November 8, 2019,
Michael Santo will present a joint seminar with
other speakers regarding all the recent changes to
Colorado employment laws.  For more
information, including registering for this event,
please contact 970-880-4092 or email
mark.hoblitzell@state.co.us.  
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Q&A

Q. I heard the DOL recently issued new
wage and hour rules.  Our organization pays exempt
employees on a salary basis, but also pays them an
hourly rate when they work on a weekend or holiday.
Will we need to change this practice under the new
regulations? 

A. The good news is that so long as your
exempt employees will be earning at least $684 per
workweek on a salary (or fee basis, if applicable),
extra compensation is permitted under the new
regulations.  Specifically, the DOL says that
employers have the ability to decide to pay exempt
employees additional compensation without losing
an exemption.  There are exceptions if an exempt
employee’s pay is computed on an hourly basis, daily
basis, or shift basis.  In those cases, there must be a
reasonable relationship, satisfying the minimum
salary threshold, between the compensation amount
and an employee’s regular work schedule.  But in all
other situations, please feel free to maintain
additional compensation you may pay to your exempt
employees paid on a salary basis.

Q.     An employee requested to take leave
pursuant to the Family and Medical Leave Act to
attend a parent-teacher conference to discuss the
employee’s child’s Individualized Education
Program.  Is this type of leave a qualifying leave
under the FMLA?

A.     An eligible employee may take FMLA
leave for reasons including, but not limited to, caring
for the employee’s child if the employee’s child
suffers from a serious health condition.  The FMLA
defines serious health condition as “an illness, injury,
impairment, or physical or mental condition that
involves inpatient care or continuing treatment by a
healthcare provider.”  In some circumstances, caring
for a child with a serious health condition may

include attending education conferences, which
could qualify for FMLA leave.  That is, in an
opinion letter the Department of Labor issued on
August 8, 2019, the DOL stated that a parent may
take FMLA leave to attend “Individualized
Education Program” meetings because the
meetings help make medical decisions concerning
the children’s medically-prescribed speech,
physical, and occupational therapy, and also
include discussions regarding the children’s well-
being and progress with the providers of such
services.  The DOL also noted that a doctor need
not attend the meetings to have a meeting qualify
for FMLA leave.

Q. Sammy is an exempt employee who
is paid on a salary basis.  She was injured off the
job and is restricted to working six hours a day
during her rehabilitation.  If we reduce her
schedule, can we also reduce her salary or pay her
on an hourly basis, or will this cause us to lose her
exempt status and give us liability for overtime? 

A. So long as you do not have a
contract with Sammy that either guarantees her
salary or would otherwise prevent you from
reducing her salary for a reduced schedule during
rehabilitation, the Fair Labor Standards Act will
not be violated by the reduction.  The Department
of Labor approves the temporary pro-rata reduction
of an exempt employee’s salary or payment on an
hourly basis because of medically-restricted hours,
without jeopardizing the employee’s past exempt
status.  See DOL Opinion Letter FLSA 2004-5. 
But be sure to check with your workers’
compensation carrier to ensure this strategy is
acceptable.  And always be sure to provide
notice–preferably in writing–prior to reducing any
employee’s pay.
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