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A BILL TO WATCH: WILL 
E-VERIFY BECOME MANDATORY

FOR ALL EMPLOYERS?

In late January, Senator Chuck Grassley (R-
Ia.) introduced a bill in the United States Senate that
seeks to make E-Verify a permanent and mandatory
requirement for all U.S. employers. Currently, the
E-Verify program is authorized to operate through
April 2017. In this bill, the United States Senate will
consider whether to make the E-Verify program a
permanent feature of workplace authorizations. In
addition, the bill also aims to require “all employers
in the United States” to participate in the E-Verify
program. Currently, the E-Verify program is
generally voluntary except for federal contractors
and subcontractors, who typically are required to
participate in E-Verify. In addition, in Colorado,
employers with public contracts for services must
participate in either the E-Verify program or in
Colorado’s State Department Program for
Contractors.

Importantly, this bill also proposes to
dramatically increase potential monetary penalties
from a $10,000 maximum to a $25,000 maximum
for violations of E-Verify. The bill also adds
criminal penalty language, such that any business
who shows a “pattern or practice” of violating E-

Verify rules may face a penalty of $15,000 for each
violation, plus the responsible person may be
imprisoned for one to 10 years.

The bill also contains language indicating
that its aim is to assist the U.S. government with
controlling unlawful immigration. That is, various
agencies are expected to exchange information and
work together under this bill, with the help of
employers. It is too early to determine whether this
bill has a chance of passing in the legislature. But
with immigration a hot topic in the United States,
employers may see similar bills in the future if it
doesn’t pass this term.

Practical Tip: With the possibility that
mandatory E-Verify use is on the horizon, now is
a good time to review your company’s hiring
practices and ensure that your practices comply
with federal I-9 and state law requirements.   

HEY, WHATEVER HAPPENED 
TO THOSE PROPOSED 

CHANGES TO THE 
FAIR LABOR STANDARDS ACT?

As you’ll remember, in the summer of
2016, the U.S. Department of Labor issued its Final
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Regulations regarding the salary basis test.  Those
Regulations raised the then-current salary minimum
level from $455 per workweek to $913 per
workweek.  The previous salary basis test was
established by President George W. Bush in 2004.
Then, shortly before the Regulations’
implementation on December 1, 2016, a federal
court in Texas issued an injunction preventing the
Regulations from being implemented.  

The U.S. Department of Labor appealed the
decision to the Court of Appeals. Since that appeal,
the Trump administration took office, and there
have been rumors that the Trump administration
would not pursue the appeal of the Texas court’s
injunction. So far, the briefing schedule in the Fifth
Circuit Court of Appeals has been postponed until
May. Some commentators see this delay as an
indication that the Department of Labor, under
President Trump’s administration, will not pursue
this appeal. If the Department does not pursue the
appeal, it is expected that the Texas court’s
nationwide injunction will become permanent, and
the new FLSA rules will not go into effect. 

So, with the case now seemingly stuck in
neutral, many may wonder, “Is anything going to
happen with that salary-basis test?”  Some hints as
to the new administration’s philosophy on this issue
may have come out during the recent confirmation
hearing for Alexander Acosta, President Trump’s
nomination for the secretary of the Department of
Labor.  That is, while many confirmation hearings
seem to be a game of “hide the ball,” Acosta was,
perhaps surprisingly, direct when questioned about
the overtime issue. For example, when Senator
Murray asked Acosta about the rule, Acosta said he
thought President Obama’s reforms were too
aggressive and too costly to employers: “[t]he
overtime rule hasn’t been updated since 2004,”
Acosta said, referencing the Bush changes. “We
now see an update [the Obama DOL’s proposed

regulations] that is a very large revision. Something
that needs to be considered is the impact it has on
the economy.” He added that he was concerned
about the “stress” the Obama DOL’s reform could
place on nonprofits and employers in low-wage
areas.

Acosta then said that he was “sensitive” to
the fact that the overtime reforms hadn’t been
updated in so long, suggesting he was open to a
more modest change that would give at least some
workers new protections.  Pressed by Senator Tim
Scott for a particular salary threshold, Acosta
suggested the possibility of adjusting the 2004
level for inflation: “If you were to apply a straight
inflation adjustment, I believe the figure...would be
somewhere around $33,000,” he said.

Practical Tip:  With many issues on
President Trump’s current agenda, it’s difficult to
say what may come from Acosta’s expected
appointment as secretary of the Department of
Labor and his statements regarding a potential
increase to the salary-basis test.  But based on his
confirmation hearing, it’s very likely that the
administration will look to increase the current
salary-basis test ($455 per workweek) by a more
modest amount than the Department of Labor’s
efforts last summer.  
 

COLORADO REVISES ITS
WORKER CLASSIFICATION

RULES

Last fall, the Colorado Department of Labor
and Employment, Unemployment Insurance Unit,
issued proposed changes to the rules the
Department of Labor uses to determine whether a
worker is an employee or an independent
contractor. In February 2017, the Department of
Labor issued further proposed regulations and held
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a public hearing on those changes. Bechtel & Santo
participated in the public hearing and also sent
written comments to the Department of Labor
regarding its proposed rule changes.  There were a
number of proposed changes that could greatly
impact how the Department of Labor audits the
independent-contractor classification.  

For example, the Department of Labor’s rule
changes proposed removing an important safe-
harbor provision for employers. Under the current
rules, if a company requests an advisory opinion
from the Department of Labor regarding whether a
worker should be classified as an employee or an
independent contractor, the Department of Labor
cannot use the information the company provides to
audit the company. But in the Department of
Labor’s proposed rule changes, the Department of
Labor would be permitted to audit a company
anytime after the company  requests the Department
of Labor’s assistance to determine how it should
classify a worker. In other words, the Department of
Labor can use information the company provides
against the company. Such an audit can bring
penalties with it. Bechtel & Santo urged the
Department of Labor to keep its safe-harbor
provision for companies that ask the Department of
Labor for an advisory opinion because we believe it
would be unfair for the Department of Labor to use
any information a company provides to the state 
against the company so the Department of Labor
can impose and collect fines.

In addition, while the proposed rules indicate
the “totality of the circumstances” must be
considered when determining whether a worker is
an independent contractor or an employee, the
Department of Labor retained a list of factors that it
considers when making this determination. Bechtel
& Santo proposed adding factors to this list based
on Colorado courts’ decisions, including the
Softrock decision.  

Although the Department of Labor has not
provided a deadline by which it will issue final
regulations, we anticipate it will release the final
version of the rules by the summer. Watch for
updates in future editions of the Employer’s
Advisory.

Practical Tip: The majority of the
Department of Labor worker classification rules
were not subject to revisions under the Department
of Labor’s proposals. So, if it has been a while
since you reviewed the classifications of your
workforce, or if you have never performed an
internal audit of worker classifications, we
recommend taking a look at the classifications of
your company’s workforce. Periodic reviews of
worker classifications are important because the
life cycles of working relationships change and
shift over time.

LEAVE DONATION PROGRAMS –
NO GOOD DEED GOES

UNPUNISHED

Leave sharing and donation programs
sound like a great idea.  These programs assist
deserving employees who miss work due to no
fault of their own and contribute to a sense of
community in the workplace.  But the IRS imposes
specific requirements on leave-sharing programs of
which many employers and most employees are
unaware of when they set up or participate in these
plans.

Under the theory that no good deed goes
unpunished, the employer must tax someone when
a leave-sharing program is used.  The employer
must either tax the donor at the time the leave is
donated, or the recipient at the time the leave is
used.
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  The IRS requires that the donating employee
be taxed on the value of the paid leave the employee
donates to another employee unless the donation is
for one of two purposes: (1) medical emergencies,
or (2) declared national disasters (the “Hurricane
Katrina Rule”).  In those cases, there is no tax
burden on the donating employee, but the employer
must tax the employee receiving the leave donation
on the value of the benefits received.  

And the two exceptions are narrowly
applied.  Revenue Ruling 90-29 defines a “medical
emergency” as “a medical condition of the
employee or a family member that will require the
prolonged absence of the employee from duty and
will result in a substantial loss of income to the
employee because the employee will have exhausted
all paid leave available apart from the leave-sharing
plan.”  Thus, a medical leave-sharing plan is for
long-term serious medical conditions. 

The “national disaster” exception applies
only during major disasters or emergencies declared
by the president of the United States.  To qualify for 
the exception, the plan must be available only to
employees who suffer severe hardship as a result of
the disaster or emergency that requires the employee
to be absent from work.  Further, a qualifying plan
must establish a bank from which qualifying
employees may draw.  The disaster plan may not
permit an employee to designate the recipient of the
donation.  In a private ruling, the IRS rejected a
company’s program that allowed donations for
“catastrophic property loss” as a bona fide,
qualifying plan, because the plan did not limit its
use to nationally-declared disasters.

In addition to the tax considerations of a
leave donation program,  employers should consider
practical consequences.  For example, a program
may increase the amount of leave used during
qualifying events and accordingly, the organization

may pay more in wages during that time than if
leave went unused.  Also, if  lower-paid, less-
experienced employees donate time while more-
experienced, higher-paid employees draw more
benefits, the leave is paid out at a higher rate than
it was earned, increasing the employer’s payroll.

If an organization decides to establish a
leave-sharing program, the organization should put
the plan in writing, clearly describe the
requirements both for donation and receipt of leave
clearly, and make the plan available to all
employees who meet the specified qualifications. 
An organization is vulnerable to complaints of
discrimination if it sets  up a plan only to benefit a
single employee, or if it rejects some requests
while granting others to use the program without
clear criteria by which to evaluate the requests.

Practical Tip: Only a plan that qualifies for
the two exceptions shifts the tax burden from the
donor to the recipient who uses the leave.  An
organization may offer a plan that is broader than
the two circumstances recognized by the IRS, but
the plan should spell out clearly in writing whether
the donor or recipient is taxed under each
circumstance for which the program is used. 

WCHRA EMPLOYMENT-LAW
CONFERENCE APRIL 19TH 

On April 19, 2017, the Western Colorado
Human Resource Association will present its
annual all-day Employment-Law Update.  Bechtel
& Santo is proud to once again work with the
WCHRA in this conference.  This year, the
sessions are scheduled to last a little longer to
allow for more in-depth coverage and to focus on
more day-to-day compliance issues.  
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The conference agenda is as follows:

Session 1: 2017 Legislative & Case Law
Update. Learn about the new federal
administration’s goals in the employment arena,
recent legislative changes, and new cases in the
employment-law cases and decisions.

Session 2A. The ADA and the ADAAA
Today: Current Trends and Strategies for
Compliance.  Last year, the EEOC received more
than 28,000 ADA charges. In this session, we will
discuss the practical lessons and recent ADAAA
court cases and apply those lessons to everyday
situations. This session will also discuss policies
that employers should implement in the workplace
as well as what to do when a (potential)
ADA/ADAAA issue arises in your organization.  

Session 2B.  Employers and Immigration
Law: Navigating the Hiring Process.  Recent
controversy over immigration and new changes to
form I-9 have focused attention on the impact of
work authorization and immigration requirements in
the workplace.  This seminar will answer your day-
to-day questions about complying with workplace
authorization requirements.  

S e s s i o n  3 A .  P a n e l  o n
Preventing/Responding to Bullying.  WCHRA
will present a multi-member panel of local experts
to discuss how your organization can prevent and
respond to bullying in the workplace. 

Session 4A.  The Changing Landscape of
the FLSA.  Attempts to change the FLSA in the
past two have been numerous.  This session will
discuss the status of those efforts and what
policies/practices organizations should implement
to prepare for the expected changes. Additionally,
class action and collective lawsuits against
employers for alleged off-the-clock issues have

dramatically risen in the last couple of years.  So,
this session will also discuss policies/practices
organizations should implement to reduce potential
liability to protect themselves against those claims. 
Finally, this session will focus on day-to-day wage
issues for both small and large organizations. 

Session 4B.  How to Master Internal
Workplace Investigations.  Imagine:  one sunny
spring afternoon, an employee visits you in your
office and says her coworker made a comment
related to her gender. As you think about what to
do with this information, another employee walks
into your office and says he saw the same coworker
print a joke with the company's printer about a
colleague’s religion and leave the joke on the
colleague’s desk. You know you should do
something, but where do you begin? In this
session, we will discuss when you need to conduct
an internal workplace investigation, what a
workplace investigation should include, pitfalls to
avoid in conducting an investigation, and how to
successfully conclude an investigation.  

Session 4C.  Whatcha Gonna Do When
They Come for You?  Preparing for a
Department of Labor Audit.  The U.S. and
Colorado DOL have broad investigatory authority. 
This session will discuss the different audit
procedures, how proper record keeping can make
responding to DOL inquiries simpler, what the
employer's responsibilities are during an
investigation, how to prepare for an audit,  how
audits and investigations are resolved, and how the
Colorado Department of Labor’s investigations
differ from federal DOL investigations. 

Registration is on a first-come, first-serve
basis and spots are going quickly. Please go to the
W C H R A  w e b s i t e  t o  s i g n  u p :
https://wchra.wildapricot.org/event-2472241/Reg
istration. We look forward to seeing you there.
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Q&A

Q. I remember last year that the EEOC
was going to issue a new EEO-1 report and the
United States Citizenship and Immigration Services
(UCIS) was going to put out a new I-9 form?  Did
anything ever come from that?  

A. Well, no and yes.  For employers
with 100 or more employees who file EEO-1
reports, new EEO-1 reporting requirements appear
to be on the horizon. Starting March 31, 2018 (not
2019), covered employers must file pay data on the
EEO-1 form. This pay data will cover 2017 pay
information. Note the EEO-1 filing deadline will
move from September 30 to March 31. After more
than seven months of waiting, USCIS published a
new I-9 form in November 2016. This new form
replaces the I-9 form with the expiration date of
March 31, 2016. The new form can be found here:
https://www.uscis.gov/i-9. Employers must use the
form immediately, if they are not already.

Q. We have an employee who is going
to have an operation and will be out for a few
weeks. He will not be eligible for FMLA on the date
of the operation because he will not have worked
for us 12 months. His anniversary is 3 days after the
operation date. Does he get FMLA? 

A. His first 3 days of absence will not
be covered by FMLA, but as of his anniversary date,
assuming that he otherwise qualifies for FMLA, he
will be eligible. His job and insurance benefits are
not protected by the FMLA for the 3-day
non-FMLA period. However, if he has other
accrued leave, such as vacation or sick leave, he
should be allowed to take these leaves. He can be
required to fulfill the requirements for requesting
non-FMLA leave as a condition of the leave.

Q. I am new to the healthcare industry. 
Do I handle employment references differently than
I did at Acme Widgets?

Most employers, wary of being sued for
providing too much information, now supply only
basic employment information.  But following a
drug diversion case in which 18 persons were
infected with the Hepatitis C virus, Colorado
enacted a law that provides immunity from civil
liability to healthcare employers that in good faith
provide certain information to current or
prospective employers.

C.R.S. § 8-2-111.6 provides immunity to
healthcare employers who disclose information
about any involvement by a current or former
employee in drug diversion, drug tampering,
patient abuse, violation of drug or alcohol policies
of the employer, or crimes of violence.  So, if a
healthcare employer provides such information, it
is only legally liable if the subject of the
information proves by a preponderance of the
evidence that the healthcare employer knew or
should have known the information was false.  

Also, in light of another recent drug
diversion case in which as many as 3,000 patients
were exposed to viruses, Colorado recently
amended C.R.S. § 12-43.2-101 to require surgical
technologists and assistants to pass a criminal
history record check and submit fingerprints to the
Colorado Bureau of Investigation. The law also
requires employers to forward any positive drug-
test results for a nonprescribed controlled
substance to state officials.

Proper references and screening of
healthcare employees is a lot of work, but the effort
is amply rewarded with increased patient safety and
satisfaction.
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