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THERE’S A NEW 
SHERIFF IN TOWN  

In late November 2019, the Colorado
Department of Labor and Employment (“CDOL”)
issued proposed rules that will overhaul Colorado’s
wage-and-hour laws. The rules are called the
Colorado Overtime and Minimum Pay Standards
(“COMPS”) and apply to most employers, but they
do not apply to public entities. 

These proposals, which are scheduled to go
into effect over the next six months (i.e., some on
January 1, 2020; some on March 1, 2020; and some
on July 1, 2020), make significant and far-reaching
changes to most parts of Colorado’s compensation
laws and significantly differ from current federal law
(i.e., the Fair Labor Standards Act (“FLSA”)). Some
examples of these proposed changes include:   

Increased Salary-Basis Threshold.  Perhaps
the change that is garnering the most publicity is the
change to the salary-basis test.  That is, for an
employee to be considered exempt from receiving
overtime, an employer must establish that it
compensates the employee at, at least, a particular
salary.  Under COMPS, those salaries are set at the
following amounts on the identified dates: 

 • July 1, 2020: $817.31 per week
($42,500 per year); 

• January 1, 2022: $875.00 per week
($45,500 per year); 

• January 1, 2023: $932.69 per week
($48,500 per year);  

• January 1, 2024: $990.38 per week
($51,500 per year);

• January 1, 2025: $1048.08 per
week ($54,500 per year); 

• January 1, 2026:  $1,105.77 per
week ($57,500 per year); 

So, while the FLSA will move its salary-
basis test to $684 per week ($35,568 per year) on
January 1, 2020, COMPS will significantly
increase that threshold starting in July 2020. 

Different Duty-Bases Tests than the FLSA.
Of course, for an employee to be exempt, the
employer must also establish the duty-basis test, in
addition to the aforementioned salary-basis test,
which is consistent with the FLSA.  But the FLSA
and COMPS will employ different duty-bases tests
with respect to some oft-used exemptions.  For
example, COMPS provides that to qualify an
employee as an exempt executive/supervisor
employee, the employee must spend a minimum of
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50% of the employee’s workweek (i.e., 20-25 hours)
in duties “directly related to supervision.” 
Unfortunately, COMPS does not define what
“supervision” means, but it can be argued that
“supervision” will apply to such things as planning
other employees’ work; apportioning work among
employees; controlling the flow and distribution of
materials or merchandise and supplies; planning and
controlling the budget; and monitoring or
implementing legal compliance measures. 

Additionally, COMPS differs from the FLSA
regarding the administrative exemption.  That is,
COMPS requires that exempt administrative
employees “directly serve the executive, and
regularly perform duties important to the
decision-making process of the executive.”  Such a
definition appears to limit the exemption to only
those employees who directly report to the
company’s President or Chief Executive Officer,
which is unlike the FLSA, which has a broader scope
for the administrative exemption.  

Travel Time.  Both COMPS and the FLSA
require employers to compensate nonexempt
employees for travel time when such time is
considered “work time.”  While the FLSA has a
number of different tests for determining whether the
travel is work time (e.g., when the employee is
driving; whether the employee is traveling on a
“special assignment” or out of town; etc.), COMPS
does not contain these tests and identifies, simply,
that travel is work time when the time is “spent on
travel for the benefit of an employer, excluding
normal home to work travel.”  So, organizations will
need to compensate an employee for any such travel. 

Overtime.  While the FLSA only requires an
employer to pay a nonexempt employee at the
overtime rate (i.e., 1 ½ times the employee’s regular
rate) when the employee works more than 40 hours
in a workweek, COMPS requires employers to pay

employees at the overtime rate for any work in
excess of: (1) 40 hours per workweek; (2) 12 hours
per workday; or (3) 12 consecutive hours without
regard to the start and end time of the workday.

Meal Breaks.  The language in COMPS
states that all employees, which appears to include
exempt employees, shall be entitled to an
uninterrupted and duty-free meal period of at least
30-minutes when the shift exceeds five consecutive
hours.  Such meal periods, to the extent practical,
shall be at least one hour after the start, and one
hour before the end, of the shift.  During these
meal periods, employees must be completely
relieved of all duties and permitted to pursue
personal activities for the meal period to qualify as
uncompensated time.  COMPS further provides
that when the nature of the business activity or
other circumstances make an uninterrupted meal
period impractical, the employee shall be permitted
to consume an on-duty meal while performing
duties.  But in these situations, employees shall be
permitted to fully consume a meal of choice on the
job and be fully compensated for the on-duty meal
period without any loss of time or compensation.

Rest Periods.  COMPS provides that every
employer “shall authorize and permit a
compensated ten-minute rest period for each four
hours of work, or major fractions thereof, for all
employees,” which appears, similar to meal
periods, to cover exempt employees.  COMPS also
provides that all rest periods shall be ten minutes
unless, on a given workday, the employee and the
employer agree, voluntarily and without coercion,
to have 2 - 3 breaks that add up to ten minutes.
COMPS further identifies that rest periods, to the
extent practical, shall be in the middle of each
four-hour work period. It is not necessary that the
employee leave the premises for a rest period.
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While these rest-period requirements are
generally consistent with current Colorado
requirements, COMPS also identifies that the CDOL
believes that when an employee does not have a
required ten-minute rest period, his or her shift is
effectively extended by ten minutes without
compensation.  So, in those situations, COMPS
states that such a rest period, in essence, requires
additional work for which additional pay is not
provided. Based on this statement, COMPS identifies
that a failure by an employer to “authorize and
permit” a ten-minute compensated rest period is a
failure to pay ten minutes of wages at the employee’s
agreed-upon or legally required (whichever is higher)
rate of pay.  So, COMPS requires that in these
situations, the employer must provide the nonexempt
employee an additional ten minutes of pay.  

Effective Date.  COMPS starts to become
effective on January 1, 2020, when it increases the
Colorado minimum wage to $12.00 per hour. 
Thereafter, all provisions become effective on March
1, 2020, except the salary-basis amounts, which
become effective on July 1, 2020.  

Practical Tip:  The above requirements are
just a few of the changes that COMPS proposes to
make to Colorado law.  For all such changes, see
h t t p s : / / w w w . c o l o r a d o . g o v / p a c i f i c /
cdle/public-rulemaking-notice-colorado-overtime-
minimum-pay-standards-comps-order-36. The
Colorado Department of Labor will accept public
comments on COMPS through December 31, 2019. 
Those wishing to submit such comments should send
them to Michael Primo, Colorado Department of
Labor, 633 17th Street, Denver CO 80202; email:
michael.primo@state.co.us. The final version of
COMPS is scheduled to be released on January 10,
2020.  The Employer’s Advisory will endeavor to
update readers as more information becomes
available and as the implementation date draws
closer.  

PREPARING FOR COLORADO’S
EQUAL PAY 

FOR EQUAL WORK ACT

Even though Colorado’s Equal Pay for
Equal Work Act (“EPEWA”) will not go into
effect until January 1, 2021, the amount and types
of changes employers may need to implement to
ensure compliance with this new law make now a
good time to start reviewing and changing policies. 
Two parts of the EPEWA warrant special
consideration as you evaluate your organization’s
current practices and prepare for 2021.

First, as organizations begin preparing for
the EPEWA to go into effect, questions have arisen
as to whether companies must post salary
information in job announcements that are posted
internally to current employees, or whether salary
information must be included in all job
announcements, even those posted externally. With
respect to this matter, two provisions within the
new EPEWA appear to be in tension with each
other.  On the one hand, the law says that “[a]n
employer shall make reasonable efforts to
announce, post, or otherwise make known all
opportunities for promotion to all current
employees.” C.R.S. § 8-5-201(1) (emphasis
added).  But on the other hand, the law prohibits
retaliating against employees and other persons for
“inquir[ing] about, disclos[ing], compar[ing], or
otherwise discuss[ing]” employee wage rates. 
C.R.S. § 8-5-102(2)(d) (emphasis added). So, if
individuals in addition to employees are covered by
the EPEWA, it must mean that employers will
have an obligation to post salary amounts in all job
announcements. 

Second, the EPEWA uses the words
“discriminate” and “retaliate,” or variations
thereof, throughout the new law.  As a result, it is
important for employers to plan to handle EPEWA
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matters as they do all other workplace discrimination
or retaliation concerns.  As part of that process, it
will be important for organizations to revise the EEO
policies in their Employee Handbooks to ensure
discrimination and retaliation related to pay
differences are referenced and to ensure that
employees know how to report any pay concerns to
the organization.

Practical Tip: Now is a good time to start
considering and working on the processes your
organization will use to post salary information in all
job announcements.  In addition, while you work on
revising your organization’s Employee Handbook to
address the new EPEWA, consider also reviewing
and revising in its entirety so that a complete, up-to-
date Handbook is ready before the EPEWA goes into
effect on January 1, 2021.  

IS TRAINING TIME COMPENSABLE
WORK TIME?  AS WITH MOST FLSA

MATTERS, IT DEPENDS.

Earlier this year, a federal court in
Massachusetts issued a decision addressing whether
trainees were employees or nonemployees during
various phases of company training. In Montoya v.
CRST Expedited, Inc., 2019 WL 4230892 (D. Mass.,
Sept. 6, 2019), the court examined whether CRST
truck-driver trainees were employees under the
FLSA in two distinct phases of training.  

In the first phase, CRST directly provided or
contracted with third parties to provide training so
that potential truck drivers could obtain their
commercial learner’s permit and then commercial
driver’s license.  CRST created curriculum for this
training, and while CRST wanted the third parties
with which it contracted to use CRST’s curriculum,
those third parties were not required to do so.  CRST
informed trainees that they would not be paid during
phase 1, and that trainees would be required to pay

CRST for the training if they did not complete the
training.  In addition, information about trainees’
completion of the program would be withheld
unless the trainee paid for the training or until the
trainee worked for CRST under specific terms.  In
the second phase of training, CRST conducted the
program, which consisted of additional safety
training and CRST-specific procedures.

The court examined each of these training
phases separately.  While acknowledging the
Federal Department of Labor’s six-factor test to
determine whether a trainee is an employee, the
court explained that other “courts have rejected a
rigid application of [those] six criteria.”  The court
explained that “the principal inquiry is whether the
trainee or the putative employer is the ‘primary
beneficiary’ of the training program,” which
examines: “(1) the benefits of [the] relationship to
the individual, (2) the benefits derived from that
relationship by the putative employer, and (3) the
expectations of the parties.”

When examining both the DOL’s factors
and the primary-beneficiary analysis, the court
determined that trainees were not employees during
the training in phase 1 because the training was like
that provided at vocational schools related to
obtaining a commercial driver’s license, which was
for the trainees’ benefit.  The court expressed
concern that if the trainees completed phase 1
training, they eventually would be entitled to work
for CRST and that CRST withheld training
information until trainees either paid CRST for the
training or worked for the company.  Regardless of
those concerns, the court still found that this
training did not convert the participants into
employees.

But the court noted that the trainees were
employees during phase 2 training.  In that phase,
the court held that most of the training related to
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CRST-specific procedures, and that participants
almost always were hired after completing phase 2. 
Thus, trainees who participated in phase 2 were
employees under the FLSA.

Practical Tip: If your organization utilizes
extensive training, it is essential to evaluate the
training program to determine if participants are
employees during that time.  The more the training is
like an educational course offered at institutions,
without any promise of employment, the more likely
trainees will not be employees during that time. 

WALKING IN A WINTER
WONDERLAND: WHAT TO DO

WHEN WINTER WEATHER STRIKES

We are in that time of year when it seems like
winter weather passes through Colorado every few
days.  When major storms hit, it is important to be
prepared to handle employee compensation in the
event that your company closes for a few days or that
employees can’t come to work.  In those situations,
how must employees be paid?

Nonexempt employees are not required to be
paid for any time they did not work.  So, if you close
the business for weather-related reasons or if a
nonexempt employee cannot get to work during a
weather event, you are not obligated to compensate
the nonexempt employee who does not perform any
work.  Keep in mind that technology may enable
some nonexempt employees to work from home.  If
nonexempt employees work remotely, that time is
compensable.

The DOL issued an Opinion Letter that helps
employers determine whether exempt employees
must be paid in various weather-related situations.

First, if a company is open but an exempt
employee does not report to work for personal

reasons, such as she is not able to travel into the
workplace, then an employer may make a
deduction from the exempt employee’s pay for the
full day.  Depending on an employer’s policies, an
exempt employee may be able to use vacation time
for this absence.  As noted above, many exempt
employees may be able to work remotely during
inclement weather.  If an exempt employee works
remotely, then no salary deduction can be made.  In
addition, if an exempt employee works in the
morning and then leaves early due to poor weather
conditions, no salary deduction can be made for a
partial-day absence.  

Second, if a business makes the decision to
close because of inclement weather, exempt
employees must be paid their full salaries unless
the business is closed for an entire workweek and
the exempt employee performs no work.

UPCOMING SEMINARS

The Employer’s Advisory will participate in
some upcoming seminars that will provide
attendees with the opportunity to learn about recent
changes in Colorado employment law, including
COMPS and the Colorado Equal Pay Act.

Steamboat Springs. On January 10, 2020,
from 8:30 a.m. to 10:00 a.m., Michael Santo will
discuss the proposed COMPS rules and the
C o l o r a d o  E q u a l  P a y  A c t .  V i s i t
https://www.steamboatchamber.com/event/busin
ess-education-series/2484/ for more information.

Webinar. On January 30, 2020, from 3:00
p.m. to 4:30 p.m., Michael Santo will speak during
a webinar hosted by ASAP Accounting regarding
COMPS and the EPA. Visit 
https://zoom.us/webinar/register/WN_tUqRq0dS
QVakMXB2dESRPQ to register. 
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Q&As

Q: Our business hours are generally 8:00 a.m.
to 5:00 p.m. Monday through Friday. Some
employees want to work 9 hours per day
Monday through Thursday and 4 hours on
Friday.  We think this schedule could work
for our business and want to give some
employees this type of flexibility.  Any
concerns with this type of schedule?

A: Employers who want to offer this type of
schedule should ensure that the policy setting
it out gives the employer flexibility to require
employees to work any time required by the
employer.  For example, if an employee on
this flexible schedule needs to work on a
Friday afternoon to meet business needs,
even though under the flexible schedule the
employee usually does not work on Friday
afternoons, the employer should be able to
require the employee to work Friday
afternoon.  Employers should monitor
employee performance and discipline
employees who do not adhere to performance
standards.  Additionally, employers should
ensure that it selects employees to participate
in this type of schedule based on reasons
other than protected-class status (e.g., gender,
disability, race, etc.).

Q: We are transferring some employees from
full-time status to part-time status.  How do
we count these employees for purposes of
coverage under the Affordable Care Act
(“ACA”)?

A. ACA has, essentially, a one-year “look back
period” for determining coverage.  That is, in
order to determine whether an employer is an
“applicable large employer” for purposes of
the ACA, an employer adds its total number

of full-time employees for each month of
the prior calendar year to the total number
of full-time equivalent employees for each
calendar month of the prior calendar year
and divides that total number by 12.  A
full-time employee is an employee who, for
any calendar month, works an average of at
least 30 hours per week or works at least
130 hours during the month.  A full-time
equivalent employee, on the other hand, is
a combination of employees who are
equivalent to a full-time employee.  So,
moving employees from full-time status to
part-time status may affect next year’s
employee count for purposes of coverage
under the ACA, but these transfers do not
affect applicability this year.

Q: I run a small store and have some 17-year-
olds working in the store.  The store is
open until 9 p.m. each day.  May those 17-
year-olds work the closing shift?

A: Yes, a 17-year-old may work the closing
shift, so long as the 17-year-old is not
working more than 40 hours in a workweek
or more than 8 hours in a 24-hour period. It
is worth noting that, in addition to these
requirements, applicable law also prohibits
minors under the age of 16 from working
more than 3 hours on a school day and
more than 18 hours in a school week.
Additionally, time-of-day limitations may 
apply to minors under the age of 16, but do
not apply to 16- and 17-year-olds.
Employers should ensure they comply with
applicable law for all minor employees.

HAPPY HOLIDAYS FROM THE
EMPLOYER’S ADVISORY
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