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THE COLORADO SUPREME
COURT AND THE INDEPENDENT-

CONTRACTOR TEST

In May 2014, the Colorado Supreme Court
issued two decisions regarding the independent-
contractor test.  These two cases overturned
decades of cases regarding the independent-
contractor issue and, also, should make it easier for
Colorado employers to establish that they are
contracting with independent contractors and not
hiring employees.  

Under Colorado statute, to establish that a
worker is correctly classified as an independent
contractor, the business must prove two factors: 
(1) that the worker is free from control and
direction in the performance of the service; and (2)
that the worker is customarily engaged in an
independent trade, profession, or business related
to the service performed.  

With respect to that second factor, for the
last 20 years, the Colorado Department of Labor, as
well as many Colorado courts, simply looked at
whether the worker actually worked for another
during the period in question. And if the business
couldn’t establish that factor, the Department of
Labor or a court would determine that the worker

was an employee no matter what other factors may
have been present.  So, in short, over the course of
almost 20 years, through audits and court
decisions, whether the worker was an independent
contractor boiled down to one factor:  did the
worker work for others at the same time?

This overly simplistic approach officially
went the way of the dodo bird after two recent
Colorado Supreme Court decisions: Softrock v.
Industrial Claims Appeals Office and Western
Logistics, Inc. d/b/a Diligent Delivery Systems v.
Industrial Claim Appeals Office et al.   

At the initial Softrock hearing, the business
argued that the worker’s failure to perform similar
work for anyone else during the audit period should
not be dispositive of the independent-contractor
determination and that other factors must be
considered.  Based on these arguments, Softrock
prevailed at the Hearing-Officer level as the
Hearing Officer ruled that the worker’s other
efforts (e.g., registered with the state as a business,
received payment to his business name, printed
business cards, purchased his own equipment,
obtained own liability insurance, etc.) established
that the worker was an independent contractor.  

The State of Colorado appealed the
decision to the Industrial Claims Appeals Office. 
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The ICAO reversed the decision simply because
Softrock could not prove that the worker worked
for others during the relevant period.  Softrock then
appealed the decision to the Colorado Court of
Appeals.  The appeals court overturned the ICAO’s
approach as overly simplistic because it only
looked at one factor (i.e., did the worker work for
others) to determine whether the worker engaged in
a separate business.  The State then appealed that
decision to the Colorado Supreme Court.  

In its ruling, the Colorado Supreme Court
affirmed the Court of Appeals’ ruling – that
whether the worker engaged in a separate business
“can only be resolved by analyzing several factors;
whether the individual worked for another is not
dispositive” of the issue – but it also expanded
what factors should be considered in making that
determination.  That is, while the Court of Appeals
limited the relevant factors to those identified in
the statute, the Supreme Court ruled that the
“determination must be based on a totality of the
circumstances test that evaluates the dynamics of
the relationship” between the worker and the
business.  

Practical Tip.  The Softrock decision is
very good news for employers.  Instead of simply
looking to the rigid check-box type inspection that
focuses solely on whether the worker worked for
others, the independent-contractor relationship is
now determined by looking at the totality of
circumstances in each relationship.  
 

But while it now may be easier to establish
that a worker qualifies as an independent
contractor, organizations entering into independent
contractor agreements should still seek to contract
with those workers that have established a
business.  That means looking for contractors who
register with the Secretary of State as a business,
have business cards, advertise, employ their own

employees, have their checks made out to the
business, have a financial investment in their
business, and carry liability insurance.  And a
written contract evidencing that an independent-
contractor relationship exists would also help.  

BIG CHANGES IN 
STATE WAGE CLAIMS 

On May 29, 2014, Governor Hickenlooper
signed the Colorado Wage Protection Act of 2014
(“CWPA”).  The CWPA makes sweeping changes
to the Colorado Wage Act, the act that covers many
wage-and-hour issues.  The CWPA makes the
following changes to Colorado law:  

1. It expands wage claims to include
violations of the state minimum wage; 

2. It requires an employer to maintain records
reflecting information in an employee’s pay
statement for at least three years after
payment of the wages and to make the
records available to the employee and the
Colorado Division of Labor;

3. It authorizes the Division’s Executive
Director to fine an employer who fails to
retain or make available the records; 

4. It requires employers to mail a check for
wages to the employee’s last-known
address within 60 days after the check was
due if an employer is unable to otherwise
deliver the check to the employee; 

5. It provides that failure to respond to a
written demand from the employee for
wages creates a rebuttable presumption that
the failure to pay was willful; and 

6. It provides that service of a small claims
court complaint may serve as the written
demand.  
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Also, the CWPA authorizes the Division to
establish an administrative procedure to adjudicate
wage claims of $7,500 or less for wages and
compensation earned after January 1, 2015.  The
Division will issue citations and notices of
assessments for the amounts due and investigate
claims.  Either the employer or the employee may
request a hearing if the party is dissatisfied with the
Division’s determination.  

It is unknown exactly how this hearing
process will look, but there is one major difference
between the unemployment hearings to which
employees are accustomed to and the new wage
hearings.  It will be a misdemeanor punishable by
up to a $200 fine and 60 days imprisonment for
failure to appear at a hearing, respond to Division
inquiries, or to produce subpoenaed records. 
Complainants still may file a civil action if they
disagree with the outcome of the Division process
or may withdraw a complaint to the Division 35
days after filing the complaint or may pursue a civil
court action.

 
While the nuts and bolts are yet unknown,

it is clear that the CWPA imposes heightened
responsibilities upon employers for properly paying
wages and the prospect of a robust inquiry and
hearing process from the State has increased.  

THE SUPREME COURT’S
PENDULUM SWINGS ON THE
PROTECTION OF A PUBLIC

EMPLOYEE’S SPEECH

On June 19, 2014, in the case of Lane v.
Franks, the U.S. Supreme Court clarified the scope
of public employees’ speech protected by the First
Amendment and provided protection for testimony
made in the course of judicial proceedings.  

In Lane, the director of a community youth
training agency was fired after he testified under
subpoena in a government corruption trial.  The
Supreme Court held that Mr. Lane’s normal job
duties did not include testifying in court, and
therefore, he spoke out as a private citizen when he
testified.  Therefore, his testimony was the
“quintessential example” of speech protected by
the First Amendment.  The Court then considered
where the boundary may lie between speech
protected and unprotected for public employees. 
The Court noted that “false or erroneous”
testimony is likely unprotected, and unnecessary
disclosure of  “sensitive, confidential or privileged”
information is probably not protected, but the
Court left open how to define the boundary
between protected and unprotected testimony.

This case should be understood in light of
the landmark case of Garcetti v. Ceballos, 547 U.S.
410 (2006). In Garcetti, a Los Angeles County
Deputy District Attorney was passed over for a
promotion because he wrote a memo to his
superiors critical of an affidavit supporting a search
warrant and recommending dismissal of the
criminal case.  Mr. Ceballos claimed that he
suffered a string of retaliatory acts after his
superiors disagreed with his position that included
a transfer, reassignment to a different position, and
denial of a promotion.  

The U.S. Supreme Court held that because
Mr. Ceballos made his statements as part of his job
duties rather than as a private citizen, his speech
was not entitled to First Amendment protection and
thus, his claims of retaliation for exercising his
First Amendment rights were rejected.

Several questions now remain unanswered. 
Is testimony still unprotected speech for those
employees whose job duties regularly include
testifying in court, such as police officers, child
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protective services employees, and health
inspectors?  Can employers simply make testifying
in court a required “job duty” in job descriptions so
as to remove it from First Amendment protection? 

Practical Tip.  Public employers face a
hurdle in managing employees’ workplace speech 
that private employers don’t.  When confronted
with  disruptive or objectionable speech, ask the
threshold questions: (1) Does the speech go beyond
what is part of the employee’s job?  (2)  Is this a
matter in which a member of the public would take
interest and/or would complain about?  We
recommend that you seek counsel before
terminating an employee who “speaks his (her)
mind” in the workplace.

 INCREASED DOL AUDITS ON 
TIP CREDITS 

An employer’s misuse of the tip credit
under the Fair Labor Standards Act (FLSA) can
lead to devastating financial consequences. As
recent examples, Starbucks paid $23.5 million after
losing a class-action lawsuit over sharing tips with
supervisors, and a Philadelphia sports bar chain
paid $6.8 million for money the owners took from
tip pools at 12 restaurant units. Thus, it comes as
no surprise that the U.S. Department of Labor
continues to aggressively pursue wage and hour
audits of all types, but with an increased interest in
auditing an employer’s utilization of the tip credit. 

So, the million dollar questions become:
who gets to share in the tips and what is the DOL
looking for? Initially, pursuant to the FLSA and
corresponding federal regulations, all tip monies
belong to the employees, not the organization. 
Further, no tip-pooling arrangement administered
by the employer, no matter how voluntary, should
share tips with employees who don’t “customarily

and regularly receive tips.” The DOL issued many
wage and hour opinions advising interested parties
on which types of employees are typically deemed
to customarily and regularly receive tips, but the
application of these rules are not as easy as it may
appear. Why? Because in many instances, there
might be specific, factual nuances in the operation
of a restaurant that may easily push the application
of the DOL rules and regulations into a gray area. 
Furthermore, if tip monies are being shared
amongst a group of employees, some of whom are
not typically considered to be employees who
customarily and regularly receive tips, (e.g., cooks)
this practice is acceptable so long as employers are
able to prove that the designation and contributions
to the tip pool are entirely voluntary and that the
employer is not part of that “sharing.” 

Based on this, as a practical matter,
employers should regularly audit their tip practices
or consult with a legal practitioner to ensure that
their tip pool arrangements comply with the federal
tipping regulations.  This remains a dynamic area
of the law, so it’s critical that employers stay
current on any new developments.  

CURIOSITY KILLED THE CAT – 
EMPLOYERS’ INTRUSIONS INTO

EMPLOYEES’ SOCIAL MEDIA 

Social media can be a powerful marketing,
recruiting, and communication tool.  But what
happens when an employee provides too much
information about the workplace?  

For example, Babbling Bob has an opinion
about everything.  Now you hear rumors that he is
badmouthing his supervisor on his private
Facebook page, “Bob’s Blog About Bad Bosses.” 
Can you demand Bob provide you access to his
private webpage?  
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Probably not under Colorado House Bill
13-1046, which was signed into law on May 11,
2013.  This law prohibits any employer from
requesting, requiring, or even suggesting that an
applicant or employee disclose his or her password,
change privacy settings, or add the employer as a
social media contact.  But some limitations exist
under Colorado law for the “Bobs” out there.  For
example, the statute states that “‘employer’ does
not include the department of corrections, county
corrections departments, or any state or local law
enforcement agency.”  Of course, that means the
vast majority of employers are subject to this new
law.

But narrow exceptions exist for other
employers.  The employer may require access to
investigate: (1) compliance with securities or
financial laws and regulations and (2) the
employee’s unauthorized download of the
employer’s proprietary information or financial
data to a personal account. 

Therefore, we recommend that you ask
three questions before you investigate your
employees’ social media accounts for information
related to their employment.  First, where is the
employee performing services?  The laws
governing an employer’s access to employees’
personal social media accounts vary by state.  At
least 16 states have passed legislation regulating
employer access to employee accounts, and 18
more have introduced legislation to that effect.  So
if you are headquartered in Colorado, but employ
persons in other states, be aware that the rules may
change from State to State.  Few states are more
restrictive than Colorado, and some states have no
law on the books regulating access.

Second, what type of employer are you? 
Unless you fall into one of the narrow law
enforcement exceptions discussed above, you are

covered by the law.  Finally, why do you wish to
view your employees’ private posts?  Routine
grumbling is not sufficient justification to do so. 
But discussing the company’s pending sale, its
profit margin, or how it makes its new, improved
product probably merits investigation.

Finally, the Colorado law defines the
employer to include “an agent, a representative, or
a designee of the employer.”  So bypassing the law
by asking a coworker for a password is not an
option. 

Practical Tip.  In light of the broad
protections provided employees and their accounts,
we recommend that you seek legal counsel before
seeking such access.  The Colorado Department of
Labor and Employment investigates complaints of
violations and may assess fines of $1,000 for first
violations to $5,000 for subsequent violations.

UPCOMING EMPLOYMENT LAW
UPDATE SEMINAR IN DURANGO

The Employer’s Advisory editors will
present a full-day Employment Law Update
seminar in Durango on August 21, 2014, sponsored
by the Durango Area Western Colorado Human
Resources Association. The seminar will cover
significant recent cases in federal and state courts,
updates regarding the Americans with Disabilities
Act, how to properly handle drug testing in light of
recent amendments to the Colorado constitution,
and wage-and-hour issues.  The seminar will also
address the importance of reviewing and,
potentially, revising current workplace
investigation practices in light of recent jury
verdicts in employment discrimination claims. 
Check DAHRM’s website for additional
i n f o r m a t i o n  a n d  t o  r e g i s t e r :  
http://www.dahrm.org/index.htm 
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Q & A

Q. I have heard that the Rehabilitation
Act of 1973 applies to our company.  How do I
know if that is true?  Does the Rehabilitation Act
require more from our company than does the
Americans with Disabilities Act?  

A. The Rehabilitation Act of 1973,
passed long before the ADA, prohibits
discrimination on the basis of disability in
programs conducted by federal agencies, in
programs receiving federal financial assistance, and
in the employment practices of federal contractors. 
Your company is subject to the Rehabilitation Act
if it has federal government contracts or
subcontracts of more than $10,000 or operates
programs or activities that receive federal financial
assistance.  Therefore, a wide variety of industries
are included, such as construction, health care,
private and public education.  

Section 503 of the Rehabilitation Act
requires employers to take affirmative action to
hire and promote those with disabilities.  Another
significant difference from the ADA is that persons
are not required to exhaust administrative remedies
before filing a complaint in court under the
Rehabilitation Act.  To bring civil suit under the
ADA, an individual must first file a charge with the
EEOC.  A Rehabilitation Act plaintiff may go
straight to the courthouse.  

But the Rehabilitation Act and the ADA
impose similar requirements.  For example, the
Rehabilitation Act specifically provides that the
standards used to determine whether the
Rehabilitation Act is violated in a complaint
alleging employment discrimination are the same
standards applied under the ADA.  

Q. Sally is a superstar commissioned
sales employee, but she had one bad month and did
not earn any commissions this past month. As her
employer, do I still need to pay her minimum
wage?

A. It depends. The Fair Labor
Standards Act establishes a minimum wage and
requires that employers pay overtime, or 1.5 times
an employee’s regular rate of pay, to employees
who work more than 40 hours in a workweek. 
Moreover, the FLSA’s minimum wage and
overtime requirements apply to all employees,
including commissioned employees, unless the
employee falls within one of the statutory
exemptions. 

Fortunately for employers, many
commissioned sales employees fall within the
outside sales exemption under the FLSA.  To
qualify for the outside sales exemption, (1) the
employee’s primary duty must be making sales, or
obtaining orders or contracts for services or for the
use of facilities from paying clients or customers,
and (2) the employee must be customarily and
regularly engaged away from the employer’s place
of business. Generally, employees must be paid on
a salary basis of not less than $455 per week to
qualify for an exemption under the FLSA, this
salary requirement does not apply to the outside
sales exemption.  Thus, if the two requirements are
met, such commissioned sales employees are
exempt from both minimum wage and overtime
requirements, which means your organization does
not need to be concerned that the outside sales
employee in this example did not receive any
commission during the pay period.  But if a
commissioned sales employee does not meet those
requirements, the employee is not exempt and is
entitled to overtime and a guarantee of at least
minimum wage.  
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