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THE NATIONAL LABOR
RELATIONS BOARD GOES AFTER

AT-WILL DISCLAIMERS

Most employment handbooks contain an
“at-will” disclaimer. Such a disclaimer clarifies
that the employment relationship may be
terminated at any time, for any reason (i.e., no
“cause” is required), and by either party.
Ordinarily, these statements also clarify that
modifications to the at-will status may only be
made by a written agreement signed by the
president of the company. Generally, handbooks
contain these provisions to limit an organization’s
potential liability for a breach of contract claim
stemming from an employee who complains that
the organization did not comply with a particular
handbook policy.

Recently, the National Labor Relations
Board began scrutinizing these at-will disclaimers
because, according to the Acting General Counsel
for the NLRB, the disclaimers can have a chilling
effect on employees’ right to engage in concerted
activity. “Concerted activity” is the right of one
employee to work on behalf of multiple employees;
for example, by bringing a group complaint to the
attention of management, or when a group of

employees work in concert with each other to
improve working conditions. The right to engage in
concerted activity is protected by the National Labor
Relations Act. Conduct of an individual employee
maybe considered “concerted activity” for purposes
of the NLRA if the employee’s actions are made on
behalf of other employees or at least made with the
objective of inducing or preparing for group action.
Finally, concerted activity does not require the
involvement of a union.

In two recent complaints, the NLRB’s
Acting General Counsel filed complaints against
companies because the General Counsel believed
that the organization’s at-will statements in the
employee handbook potentially had a chilling effect
on concerted activity.

NLRB v. American Red Cross. In this case,
the handbook for the American Red Cross contained
the following at-will statement: “I further agree that
the at-will employment relationship cannot be
amended, modified or altered in any way.” In
determining whether the at-will employment
provision violated the NLRA, the Administrative
Law Judge considered whether: (1) employees
would reasonably construe the language to prohibit
concerted activity; (2) the rule was promulgated in
response to union activity; or (3) the rule has been
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applied to restrict the exercise of concerted activity.
And while the ALJ found that the at-will provision
didn’t mention “unions” or “concerted activity,”
there was “no doubt,” in the ALJ’s opinion, that
the acknowledgment violated the Act. Specifically,
the ALJ reasoned that the language could be
interpreted by employees as creating a situation
where it was impossible to change the at-will
relationship, even through concerted activity. For
this reason, the ALJ concluded that the at-will
disclaimer was overlybroad, had a “chilling effect”
on employees’ right to engage in concerted activity,
and violated the NLRA.

Hyatt Hotels Corp. and United Here
International Union. In the next case, the NLRB
similarly alleged that Hyatt’s at-will provision was
overly-broad. The statement in Hyatt’s employee
handbook stated: “I acknowledge that no oral or
written statements or representations regarding my
employment can alter my at-will employment
status, except for a written statement signed by me
and either Hyatt’s Executive VP/Chief Operation
Officer or Hyatt’s President.” Again, the Acting
General Counsel took the position that this
provision constituted employer interference with
respect to an employee’s right to engage in
concerted activity. This case settled before
hearing, with Hyatt agreeing to modify its at-will
disclaimer. But Hyatt’s argument would have
more than likely focused on the fact that its at-will
disclaimer stated that it was possible to amend the
at-will relationship, albeit with the signature of a
designated executive, while Red Cross’s language
stated that the at-will relationship could not be
modified.

In June 2012, the NLRB’s Acting General
Counsel addressed his view and recent interest in
at-will disclaimers during a Connecticut Bar
Association meeting. He stated that the Board is

not necessarily targeting policies that generally
outline the at-will employment relationship, but
explained that an employee acknowledgment that
could reasonably lead an employee to believe that
even union representation and a collective
bargaining agreement could not alter their at-will
status is unlawful because it implies a futility of
unionization and fails to acknowledge that a
collective-bargaining relationship could affect the
at-will relationship.

Practical Tip. All employers should closely
examine at-will provisions in their employment
documents for compliance with the NLRA in light
of these two cases. Based on the American Red
Cross case, organizations should revise any at-will
disclaimer that informs employees that the
relationship cannot or can never be modified. One
idea is to modify at-will provisions to identify that
the provision does not, and is not intended to,
interfere with, limit, or relinquish an employee’s
right to join with others to work toward altering the
terms or conditions of his/her employment,
including at-will status. But employers should also
be careful not to strike handbook at-will language
clarifying that the terms and conditions of
employment may not be verbally altered because
that could provide employees a plethora of potential
claims. In short, employers should take great care
when drafting at-will employment provisions and
should re-examine such provisions in light of these
decisions. Look for further developments on this
issue in future Employer’s Advisories.

THE NLRB STRIKES AGAIN –
CONFIDENTIALITY OF INTERNAL

INVESTIGATIONS

Not content with simply going after the
common handbook at-will language, the NLRB
recently jumped into the realm of internal workplace
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policies that require employees who are
interviewed as part of a workplace investigation
not to discuss the incident(s) or the investigation.

James Navarro was a sterile equipment
technician employed at Banner Medical Center. In
February 2011, Navarro told his supervisor that he
would not be able to sterilize surgical equipment
that day, which was his job duty, because a steam
pipe in the Hospital had broken. The supervisor
recommended using another method for sterilizing
the equipment, but Navarro didn’t think that
method was sufficient, so he didn’t perform any
sterilization that day. A short time later, Navarro
received his performance evaluation, which noted
a “not fully meeting expectations” in the behavior
section. So, Navarro complained to Banner’s
Human Resources Department about his review.
The HR Manager informed Navarro that the
incident was being investigated and suggested that
he not discuss the incident with anyone. Banner
later changed Navarro’s evaluation to indicate that
Navarro met or exceeded all expectations. But
Navarro still wasn’t satisfied.

On April 7, 2011, Navarro filed a charge
with the NLRB alleging that Banner violated the
NLRA’s prohibition restricting an employee’s right
to engage in “concerted activity” by requesting him
not to discuss the incident with anyone. Banner
argued that the confidentiality instruction was
necessary to protect the investigation’s integrity.
But the Board, by a 2-to-1 majority, held that
Banner’s “generalized concern” was insufficient to
outweigh employees’ concerted-activity rights. In
short, it held that an employer may not maintain a
blanket rule prohibiting employees from discussing
ongoing investigations of employee misconduct.
Instead, the Board held that an employer must
consider four factors when determining the
necessity of maintaining confidentiality:

(1) witnesses’ need for protection; (2) evidence that
may be destroyed; (3) testimony that is in danger of
being fabricated; and, (4) there is “a need to prevent
a cover up.” As Banner did not present any such
evidence, the Board found that Banner’s blanket
instruction to Navarro violated the Act.

The Board also did not find persuasive
Banner’s argument that the HR Manager’s
confidentiality instruction was merely a
“suggestion,” rather than a rule, and that the
statement contained no express threat of discipline.
The majority found this argument unpersuasive
because Board precedent did not distinguish
between employer “requests” and “instructions.”
And, further, previous Board decisions have not
required that a rule carry a direct or specific threat
of discipline before there is a violation of the Act.

While the Banner holding is significant, it
does not signify a total prohibition on requiring
employee confidentiality during an internal
investigation. Rather, the Board’s holding only
precludes employers from maintaining a blanket
confidentiality rule generally applicable to all
internal investigations. In short, employers can give
a “confidentiality instruction” when the employer
has a specific, legitimate business justification. In
fact, prior decisions from the Board recognized the
importance of confidentiality during investigations
of workplace theft, employee drug use, and
employee misconduct.

Practical Tip. Employers should closely
review their policies and practices regarding internal
investigations and eliminate anyblanket instruction,
request, etc. of confidentiality. If an employer
believes that confidentiality may be necessary in a
particular investigation, it should review the four
factors identified in Banner and document those
concerns prior to giving the instruction.
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WHEN CAN AN EMPLOYER MAKE
MEDICAL INQUIRIES OF

APPLICANTS?

Often, businesses hiring for a position that
requires physical activities ask applicants about
their health history. But these businesses should be
waryof the numerous federal laws that restrict such
inquiries. For example, the Americans with
Disabilities Act, the Genetic Nondiscrimination
Act, Title VII, and the Age Discrimination in
Employment Act can all limit an employer’s
health-related inquiries. Recently, the Equal
Employment OpportunityCommission, the federal
agency responsible for the enforcement of federal
anti-discrimination laws, offered guidance on how
to properly inquire about an applicant’s medical
history.

Under the ADA, an employer’s ability to
ask disability-related questions and request medical
examinations depends upon when, during the
hiring process, the question(s) is asked or the exam
is requested. Before a job offer is made, the ADA
prohibits all disability-related inquiries, including
questions likely to elicit information about a
disability, and prohibits medical examinations,
even if they are related to the job. Furthermore,
even after a conditional job offer is made, an
employer may only ask disability-related questions
and require medical examinations if it does so for
all entering employees in the same job category.
Finally, after employment begins, an employer
generallymaymake disability-related inquiries and
require medical examinations only if they are job-
related and consistent with business necessity.

In its recent guidance, the EEOC
considered a pre-offer disability-related inquiry that
the employer designed to reduce the time and
expense of applicants who, due to particular health

conditions, were not likely to be able to perform the
essential functions of the job even with a reasonable
accommodation. In finding that such an inquiry is
unlawful, the EEOC stated that there is no exception
to the rule that disability-related inquiries or medical
examinations are prohibited in the pre-offer stage of
the hiring process.

Instead, the EEOC suggested that the
employer modify its practice and use the disability-
related inquiry for all applicants who have received
a conditional offer and that, based on the
information provided by each applicant in the
disability-related inquiry, the employer use follow-
up questionnaires when relevant. The EEOC stated
that such a process would not violate the ADA
because, in the post-offer stage of the hiring process,
individual applicants may be asked follow-up,
health-related questions.

What if an employer wishes to withdraw an
offer based upon an applicant’s responses to post-
offer disability-related inquiry? After all, under the
ADA, withdrawing an offer based on an applicant’s
responses to a disability-related inquiryor follow-up
medical questionnaire will almost certainly result in
the applicant being regarded as having a disability.
Consequently, the employer would have to establish
that the impairment renders the individual
unqualified to perform the essential functions of the
position, or, where the employer’s reason for
excluding the applicant is based on safety concerns,
that he or she poses a direct threat due to the
impairment. Where the impairment substantially
limits a major life activity or constitutes a record of
a substantially limiting impairment, the
determination of whether the applicant can perform
the essential functions of the job must include
consideration of a reasonable accommodation that
enables the applicant to perform the functions or
that reduces any direct threat to an acceptable level.
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Employers should keep in mind that even in
the post-offer state, GINA prohibits employers
from requesting, requiring, or purchasing genetic
information (including family medical history)
from applicants or employees, except under very
limited circumstances. To the extent a disability-
related inquiry or medical examination includes
questions about family medical history or other
genetic information, those questions do not comply
with the requirements of GINA. There is no
exception to the general rule prohibiting employers
from requesting genetic information from an
applicant in a medical questionnaire. If an
employer uses a medical questionnaire form post-
offer, as allowed by the ADA, it should be revised
to eliminate any questions about family medical
history and other genetic information.

As noted above, if an employer chooses to
use a disability-related inquiry or a medical
examination post-offer, the employer should use it
for all applicants. Asking only applicants in certain
groups to provide post-offer medical information
can violate, for example, sex and age
discrimination laws.

WORKING SPOUSES OF
MILITARY SERVICEMEMBERS

With an increase in military families
moving around the country, the Colorado
legislature decided to address an important issue
this year: what happens to military spouses who are
properly licensed or authorized in another state to
practice a certain profession but then find
themselves in Colorado due to their spouses’
military service obligations?

In June, Governor Hickenlooper signed into
law a statute allowing many spouses of active
military servicemembers to practice their

professions for up to one year in Colorado. In order
to qualify for the one-year reprieve from seeking
licensure or authorization in Colorado, the
individual must be: (1) the spouse of a person who
is actively serving in the military; and (2) the
servicemember’s orders must require him or her to
be stationed in Colorado.

If those two requirements are met, then the
military spouse may practice his or her occupation
in Colorado if: (1) the individual has a valid license
or authorization to practice the occupation in
another state; (2) there is no basis to disqualify the
individual from practicing the occupation in
Colorado, other than the lack of licensure or
authorization; and (3) the individual consents to be
subject to the jurisdiction and disciplinary authority
of the appropriate agency in Colorado that regulates
the particular profession. This exception to
Colorado’s normal licensing or authorizing
procedure does not apply to individuals working as
engineers, surveyors, architects, in professions
related to selling or manufacturing fireworks,
working in the practice of medicine, working as
optometrists, or working as real estate brokers.

Under these rules, the military spouse may
practice his or her profession for up to one year.
After one year, the spouse may apply for licensure
or authorization in Colorado to continue practicing
his or her profession. But it’s important to keep in
mind that if the military servicemember’s status
changes from active status to a non-active status, or
if the military servicemember is stationed in another
state while the spouse remains in Colorado, then the
spouse may need to apply immediately for licensure
or authorization in Colorado in order to lawfully
continue practicing his or her profession because
this statute applies only to active-service military
spouses where the servicemember is stationed in
Colorado.
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Q & A

Q. I know that if an employee quits,
our Company has to provide the employee their
last paycheck on the next regularly scheduled pay
day. And if we terminate the employee, generally,
we have to provide them their last check
immediately. But what do we do if an employee is
a no-call/no-show? Is that considered a
termination or a quit?

A. For the purpose of timely payment
of wages, it is the policy of the Division of Labor
that an employee has quit or resigned in the
instance where he or she has not shown up for
work as scheduled. So, in those situations where
an employee is a no-call/no-show, the organization
only needs to provide the employee their last
paycheck on the next regularly scheduled payday.
Further, under the Division of Labor’s regulations,
the mailing of wages due to a separated employee
is acceptable when the postmark is dated within the
specified time periods. For example, the employer
with a no-call/no-show employee is only required
to send the final paycheck to the employee on the
next regular payday; the employer does not have to
ensure that the employee actually received that last
paycheck on that day.

Q. We require applicants to pay for the
cost of their post-offer drug test whether they pass
the test or not. Further, we require current
employees to pay for the drug and alcohol test if
they fail the test. Please tell us that this is legal.

A. Unfortunately, it’s not. C.R.S. § 8-
2-118 states that it is unlawful for an employer to
require any employee or applicant for employment
to pay the cost of the medical examination or the
cost of furnishing any records required by the
employer as a condition of employment, except

those records necessary to support the applicant’s
statements in the application for employment. In
short, the cost for those drug tests must be borne by
the employer.

Q. What are the fines if we forgot to
complete the Colorado Affirmation Form for a few
employees?

A. In Colorado, all employers must
complete the Colorado Affirmation Form for all
employees in addition to the federal I-9 form. The
Colorado Affirmation Form requires employers to
make and retain copies of the employee’s
documentation. If an employer simply forgets to fill
out the Affirmation Form for an employee, then the
Department of Labor and Employment may ask the
employer to provide the required information during
the course of an audit. But if an employer, “with
reckless disregard,” does not complete the
Affirmation Form or, “with reckless disregard”
submits false or fraudulent documentation, then the
Department of Labor and Employment is authorized
to impose a fine of up to $5,000 for a first offense or
up to $25,000 for any subsequent offense.

Q. We’re trying to save on
administration and supply costs and, in doing so,
we’re thinking of requiring all employees to use
direct deposit. Is that legal to require employees to
use direct deposit?

A. Actually, no. The Colorado
Department of Labor and Colorado Statute prohibit
organizations from requiring employees to use
direct deposit. So, direct deposits can only be made
if the employee has voluntarily authorized the
deposit and has chosen the financial institution into
which the deposit is made.


